þ 


THE 


Parſon's Counſellor, 


WITH THIS 


1 A W - 
TYTHES or TYTHING. 


In: Two BOOKS. 


Fhe firſt ſheweth rhe Order every Parſon, Vi- 

car,&c.ought to obſerve in obtaining a Spiritual 

| Preferment, and what Duties are incumbentupon 

him after the' taking the ſame,and many other 

ings neceſſary for every CLERGY-MAN to 
know and obſerve. / 


The ſecond ſhews, in what manner all Sorts of 1 
Tythes, Offerings, Mortwaries, and other Church Dutits are to be 
paid, as well in LONDON. as elſewhere, and as well by the Ca- 
nou as Common and Statuteows, and in what Courts and man- 
ner they may be recoyg#td , what Charges they are ſubjeR to, ? 


and many other rs, the ſame, neceſſary for 
CLERGY-MEN others to . 


The Fourth Editigh Corretted, and inlarged m many 
particulars rough the wb-!» Rook,with a Table:8&c, 


©" Wrinyl by Sir SIMON DEGGE Kt. 
# 4 LONDON, 


Aſſigns of Richard and Edward Atkins Eſquires, 
Twyferd, and are to be fold by Dan. Browne without 


——_—_ 


Barr, Will. Rogers and Tim.Gudwin in Fleetſtreet.1685 
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| ah To THE 

RIGHT HONOURABLE 
\r AND 

RIGHT REVEREND 


FATHER in GOD, 
THOMAS 
| _ Lord Biſhop of 
'q HO and Coventry, 


My Lord, 


FF mo to have ſent 


thu Trifle into the 
World without Pa- 


tron or Anthors Name to tit ; 
but 'tus well =_ , how ſcans 
, dalous 


The Epiſtle 
dalous it 1s to that Child whoſe 
Parent u aſhamed to own 1t ; 
I therefore reſolved to run 
the Cenſure of a Critical 
World : And: then obſerving 
how ancient Dedications: have 
been both) by Greck and La- 
tin Authors, and that they 
are continued to this day 
throughout all Chriftendom, I 
reſolved not to be ſingular : 
And confidering that this. lit- | 
tle Undertaking was perform- 
ed at the Requeit| of ſome | 
Reverend Clergy-men of your, | 
Lordſhips Dioceſs, and that it * 
Was nurſed up to what it is | 
now preſented to 'your Lord- | 
ſhip there. likewiſe , I concet- | 
ved it could nota challenge the 
Pas- 


Dedicatory. | 
Patronage of any other mere 
properly: than of your Lord. 
ſhip; and therefore ſuch as 
it is, I here humbly preſent 
it to your Lordſhip. My 
Lord, at firit I defigned no 
more but the Second Part of 
what it now is: but obſex- 
ving your Lordſhips diligent 
and preat care at your Lord. 
ſhips Primary Viſitation at 
Derby againit Symony , Dt- 
_— and Nonreſdence, 
the three great Peſts in the 
Church, I added three Chap- 
ters upon thoſe Subjetts, and 
after adding one thing after 
another, it came to make a 
divtintt Part of this Work a- 
lone. My Lord, Your Lord- 


A3 #þfp 


The Epiſtle 
ſhip has had many Hononras- 
ble and worthy Predeceſſors , 
and I cannot forbear to men- 
tion to your Lordſhip your 
immediate Predeceſſor , my 
Lord Biſhop Hacket , with 
what indefatigable Induitry 
did he repair, or rather re- 
edifie the Church at Lich- 
held, which he happily bi- 
ved to fiſh ? A Work could 
hardly have been poiſoned 
by any other. How &Grcum- 
ſpettly, prudently and dl:- 
gently id he govern his 
Church , never abſenting him- 
ſelf , unleſs in his Majeſtie's 
and Conntrey's Service * How 
conilantly did he wiſit and 
preach through his Dioceſe ? 
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notion Bo ee dats alan! ti; SE ARES. 5: 


Dedicatory. 
A Religious Pattern for all 
his Clergy. What great In- 
figs t had he both in the Cruil, 
non and Common Laws , 
that related to the Church 
Government * How oft did 
he fit in his Conſivtory to ſee 
Fuilice done ? Nay , what 
did he neglett , that became 
a worthy Prelate to do 7 
And for his deep and prc- 
found Learning im his Fun- 
eton , certainly few exceed- 
ed him, if I have any 
Fudgment, My Lord , 7 
have obſerved three thing 
perpetuate mens ps aa, to 
Poſterity , Children, learned 
Writings, and publick and 


eminent Buildings, he was 


AL fo. 


has left a worthy Son to in- 


— - 
— ——  _——— — 
, 


The Epiſile 


fortunate in them all ; He 


berit his Name , Virtue, and 
Temporal Eilate; He has 
left many learned Works for 
the benefit of Poſterity ,' 
whereof ſome are . already' 
made publick; and he has 
made himſelf no leſs eminent 
by his publick Buildings, 
witneſs his Cathedral Church 
at Lichfield, and Trinity 
Colledge in Cambridge , 
where he had his Education ; 
beſides many other Works of 
Piety and Charity in thoſe few | 
years he was Biſhop. My 
Lord, God hath not yet bleſt : 
you with Children , but may | 
in good time, to preſerve your 

-0\\ Name 


| --Dedicatory”"" 

1 Name':-And. T hive. heard 

| your Lordſhip intend; ſome e- 

T minent Works for the Pubs 

L lik; and that your Lordſhip 

1 hath reſolved to go on, where 

5 Jour. Predeceſſorbfrjn Build. 

| ing 4 Palace for your ſelf 

| and Succeſſors ; I have great 

! reaſoto- believe. having 

heard your Lordſhip. ſo often 

declare you would do it ; and 

having laid your Hand to the 

Plow in preparing ſome Mas- 

terials towards it, I know you 

1 will not look back: I have 

| heard your Lordſhip declare 

1 how much you delight in Ho- 

* ſritality , which can never be 

1 /o ſplendid as ina Palace of 5; , 1, 

your own Building : And m_ 
(3 3 : 1 


The Epiſtle, &c. ' 
by your-Lordſhip will make : 
your ſelf as eminent in the | 
lk next Age, as your worthy | 
Predeceſſor u in the preſent , | 
than which nothing can be 
greater ſatisfation to all, but 
chiefly to, I 


My Honoured good Lord, 
Your Lordſhips moſt duti- 


ful Son, and moſt 


s $2 5m hal Vet RES As. a FOE oY PE 
ve x TEL ens AC pot oo rn tre : 


obedient Servant, 4 


S. Degge. 


To the Parſons, Vicars , 
and the reſt of the Re- 
verend Clergy of the 
Church of England. 


Our kind acceptance of the 

former Impreſſions of this 

} Book, has encouraged me again to 

! appear in Publick. - The firſt was 

. } hurried to the Preſs ſo haſtily, that I 

: ; had nct time ſeriouſly to peruſe it, 
; 


! whereby ſome things were ſlipt in 
| the Copy; and my being far from 
7 the Preſs, occaſioned many miſtakes 
F by the Printer. In this and the la- 
! ter, ſomething more care has been 
: taken. The only eſſential over- 
> fightin the firſt Impreſſion (which I 
4 have yet diſcovered) was in the ſixth 

Chapter of the firſt Book, , which I 


mMi!: 


a 


muſt ftil] deſire may be correfled by © 
this. T added many things to the | 
ſecond and third Edition, with three 
whole Chapters ; and ſome things to 
this. Tour continued kind accep- 
tance makes me think, my labour | 


well beſtowed, 


Er fic Valcte. 


S. D, | 


TO THE 
- Courteous Reader. 


T is obſerved in the ſecond 


Part of Sir Edward Coke's Re- co.2.44. 


ports, m the Biſhop of Winche- 
fters Caſe, that there were two 
great Perſecutions of the Chri- 
ſtan Religion , the one under 
Diocleſian,, the other under Fu- 
lian'the Apoſtate: The firſt by 
murdering the Prieſts, that by 
their preaching adyanced the 
Chriſtian Religion: The latter, 
by ſpoiling the Church of its 
Reycnues., The former contra- 
ry toexpectation adyanced, and 
not- ſuppreſſed Religion: For 
It has proyed-1n all Ages, that 


ſanguis 


To the Reader. 


ſanguis Martyrumeſt ſemen Eccle- | 
ſie ; forthe paticnt ſuffering of ? 
ſo many Martyrs of the Primi- ' 
tive Cnriſtians gave the World 
a ſufficient Teſtimony ,that thoſe ? 
poor Chriſtians had ſome extra- 
ordinary Divine Afliſtance to 
undergo with patience ſo much 
Cruelty , that no others durſt 

ut themſelves unto the trial of. 

at the taking away the Revye- 
nues of the Church , Martyred 
the Prieſthood it ſelf, and ſtruck 
at the Foundation: For when 
People faw there was nothing 
left but Perſecutions, no Sulſte- 
nance for thoſe that Minitred 
at the Altar, it diſcpuraged 
them to breed their Children 
up to a ſtudy that advanced 
them to nothing but danger ; 
which introduced great  1gno- 
rance of the truce Knowledge 
of God and Religion: So that 
as one killed the Prieſts, the 
other 


Th. the Realty. 


' 2 other deſtroyed the yery Pricſt- 
7 hood it ſelf. And though the 


Apoſtle St. Paul got his Living » G11g. | 
by his labour, that he mighr 


not become burthenſome to his 


: Profelytes ; yet the ſame Apo- 


ſtle cells ns, That the Labourer ts 7 = II. 12, 


worthy of bis hive, and that by 


the Law of Moſes , The Ox was j9—prg 
not to be muzzled that treads forth 
theCorn : And by way of Expo- 
ſtulation in another place , ſays, 
Who goes on warfare at his own * ©9-1-96 


= Io harge? who plants a Vineyard and 


* eats not of the Fruit thereof? and 


who feeds a Flock, and eats not of 
the Milk thereof? for he that 
ploweth ſhould plow in hope, and 
he that threſheth ſhould be parta- 


ker of his hope. And again fays 


* he, Is it a great thing, that thoſe 


, 
3 


that ſow to you ſpiritual things , 
Jhould reap carnal? And do you 
not know (ſays the fame Apo- 
{tle) that they that Miniſter about 


holy 


To the Reader. | 
holy things{ live of the things of the \ 
Temple?” And ithat they that wait ' 


1542 = at the Altitr,are partakers with the | 


the Altar? For io hath the Lord. } 
ordained, 'That-they: that preach | 
the Goſpel,: ſhould live of the Go- | 


***  ſpel. +Whatefktet this Doctrihe 


wrought;amongf\che' Primicive Þ 


”” Chrittians,\ you my:vead in the * 


fourth:Chapter of che Acts of the 
Apoftles,y where it 1s faid,, That } 
a5 mary as. were pofeſſors of Houſes | 
-- or: Lands ſold them ,:and» brought | 
the jricesof things that were ſl }'3 
and laid them down at the Apoſtles | 
feet; and diſtribution was' made to * 
every man according. as. he had \ 
need. But the Chritttans of this | 
reſent Age are 1o far trom fſel> ! 
ing their Houſes and Lands}, * 
and.laying the price at the Apo- * 
ſtles feet., that 'they will rather 
detain 'that from: .the Clergy, © 
which: by Law and Right 1s duc 
to them. But certainly,had the ? 
lincerity 3 


To the Reader. 


ſincerity of the Primitive Chri- 
ſtians continued , I ſhould never 
have needed to have ſet Pen to 
Paper; upon this Subject I am 
now about, which isthe Law of 
Tythes or Tything : A duty eſtab- 
liſhed by the Laws of this, as of 
other Nations, for the mainten- 
ance of the Secular Clergy, and 
for their ſake 1t 1s that I have 
undertaken this Work. There 
was a 'Tything Table publiſhed | 
many years ago by a Bachelor 
of Laws, wherein hc has learned. 
ly ſet forth the manner of Ty- 
thing by the Canon and Eccle- 


; flaſhcal Laws: But thoſe Laws 


and the Common Laws of this 


, * Realmdiftcring in many things, 


* 2 whereinthe Common Law is to 


. 3 bepreferred;chat Tiching Table 
has often led both Parſon and 
/ Pariſhioners into many Errors : 
7 beſides the ſeveral diſcharges 
7 from payment of Tithes, either 


a abſolucely, 


'' T6 the Reader. 


abſolutely , or ſub modo, of divers 
Lands inErglatrd,by the Statutes 
or Common Laws, makes great 
alteration here from the Canon 
Laws. To reCtifie which, and 
as near as may be, to reconcile 
the Canon and Common Laws, 
I did by theperſwafion of ſame 
Reverend Divines, firſt make 
ſome Anijmadverſions upon that 
Tything Table : Burt when had 
done that, conſidering. there 
were many - more _ in 
relation. to Tyrhing , that I 
could not conveniently apply 
to the Text , concerning Pre- 
{criptions, Cuſtoms, Compoſt: 
tions, and other Privilcdges, 
beſides the Laws concerning 
Offerings, Mortuarics, and other 
Church Dunes, . fit for all men 
to-know , as well Lay as Clergy, 
I adventured: upon this larger 
Work, Which I the. rather 
did, becaute Ido not find any 

oe. | other 
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To the Reader. 


other that hath publiſhed any 
gompleat Work in this kind, or 
to reconcile the Common and 
Canon Laws, that kind of lcarn- 
ing lying diſperſed in our Law 
BooksI have therefore 1n favour 
of the Parſons and Vicars, taken 
up a former Reſolution, and ad- 
yentured to expoſe my {elf to the 
publick cenſure. And though 
I cannot promuſe any perfection 
in this Work, yet] dare prefume 
to fay it 1s the moſt perfect 
Work of thisnature yetextant; 
though I can pretend to nothing 
of it but the errors and miitakes, 
which I will be chaoktul co any 
body that will friendly correct, 
that I may make it more cxact 


2 ina future Edition, it 1 have en- 
| couragement. The hindrance of 
| converfing with the Learned, by 


reaſon ot my confinement to 
the Country , and not having 
acceſs to any publick Librarics, 

| a 2 harh 


p 


 Tothe Ranks 


| hath hindred me of ſome helps1 
might have had thereby.Perhaps 
1t may not be fo acceptable to 
thoſe in whoſe favour I have 
writ it, becauſe it comes from 
the Pen of one who profefles 
himiclt a common Lawyer : But 
in my Judgment, in this Nation, 
wherein the common Laws and 
Cuitoms of the Country prevail 
againſt the Canon and Eccieft- 
a{tical Laws; this Subject 15not 
alcogether ——— not moſt 
proper for a common Lawyer, 
And truly 1 haye through this 
Diicourſe dealt with asimpartial 
an hand as-the matter would 
admit. And though the Clergy 
may think it to their prejudice , 
that I have ar large fer forth the 
teveral diſcharges by which 
Lands arc freed from the pay- 
ment of Tyrhes: Yet 1n that I 
have given them a clear light, 
which Lands cannot be ſo privi- 
| ledged, 
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Tothe Reader. 


ledged, and what Preſcriptions 
and modus decimandi 1s not good, 
being well aſſured that there are 
more Lands at this day efcape 
payment of Tythes upon pre- 
rence of ſymec priviledge ,, to 
which they have no right, than 
thoſe that pay Tythes, and 
might legally be diſcharged, 
Buc when 1 have done my belt 
cndcayour to ferve the Reverend 
Clergy, I cannot give them 
Incouragement to depend upon 
their own Judgments, ground- 
cd upon any thing here writ ; 

for tho' this may tuffice to give 

them ſome light, what ſhall be 

duc to them, yet | cannot hope 

by any thing I can write to 

make them Lawyers ; for many 

Oere's will arile , that no fore- - 
ſight of mine could give an 
Anſwer to: But this Beach I 
hope they will receive by my 
Labours, that they may put 
| a 3 chcir 


To the Reader, 
their caſe,and make their doubts 
known more pertinently to che 
Learned. I had no ſooner fi- 
niſhed this little Tract concern- 
ing Tythes , but I conſidered 
there were many other chings 
almoſt as uſctul for a Clergy 
man to know , as the Law of 
Tythes : . And though Mr. 
Hughes of Grays-Inm many years 
ſince, publiſhed allearaed Tract 
which he intituled the Parſons 
Law; yet therearc many more 
things neceflary tor a Clergy 
man to kaow , that are there 
only bricfly, or not at all rouch- 
ed upon; and of fuch force, that 
they mult either be performed 
and obſcrved to make a man 
a compleat Parſon, or to make 
him none, though never ſo' 
exactly inſtituted and-inducted, 
if omutted. T have therefore in 
the firlt place, before I come to 
the Law of Tythes, ſhewed, 
what 
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To the Reader. 


: - what Simony is, and what dan- 


ger thoſe run themſelyes into, 
t are guwlty of it; what 
things every Parſon, Vicar, G&c. 
15todo before, at, and after his 
Inſtitutton and Induction, to 
make him a compleat Parſon, 
G&c. what Dilapidations are, 
and how puniſhable; what Pri- 
viledges the Clergy have at this 
day by the Laws of England; 
what charges and payments 
their Tythe and Church Livings 
arc ſubjc& unto ; what Caulſcs 
of Deprivation have been al- 
lowed of by the Laws of Eng- 
land ; what Leaſes they may take 
or {ct, and whar Statutes they 
may fall in danger of; and of 
Pluralities, and who is qualified 
to havethcm, and in what man- 
ner to be accepted ; Nonreli- 
dence, and many other things 
ncceſlary for eycry Clergy man 
to know, I have diyided the 

_Y wholc 


To the Reader. 
whole into Two Books , and 
them again into ſeveral Chapters 
and Paragraphs, and added a 
ſhort Table tor the more ready 
finding of any thing in either. 
I have hkewiſe added a Liſt or 
Catalogue of all the Abbeys 
and Priorics that were valued in 
the Kings Books at 200 /. per An. 
or upwards , and which were 
diflolyed by the Statute of 31 H. 
8. the Lands of yo can only 
pretend to any priviledge to be 
difcharged of the payment of 
Tythes; 1n which I have rather 
choſen to write after Mr. Dug- 
date, bcing a furer Author then 
Mr. Speed, 1n whom have ob- 
ſerved many Miſtakes, I muſt 
beg the Readers patience to 
correct the Miſtakes of the Prin- 
ter ( which are too many, by 
rcaſon of my abſence from the 
Prefs :) And for my own, I ſhall 
take it kindly from any body. 
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To the Reader. 


that will in a friendly manner 

inform me of them;for Humanum 

eft errare; and though T may 

have cauſe to be aſhamed of 
2 them, yet I will never be aſha- 
7 med to amend. | 
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2 'The Contents of the ſeve. 
ral Chapters contained 
* inthe firſt part of this 
Book, Intituled the Par- 
ſons Counſellor. 


22 


F H AP. 1. ſheweth, who may, or may not Who may be 4 
y be a Parſon, Vicar, &c. Parſon, 
Chap. 2. ſheweth, how one that is a perſon fitly How be muſt 
qualified to be a Parſon, Vicar, &c. ought to proceed in ta- 
proceed in the obtaining and accepting of a © _— 
Benefice. 
Chap. 3. ſhews, in what caſes "tis neceſſar for Jure Patrons. 
the Biſhop to have aJure ul entaryg ns "ae lh. 
= To proceed in the ſame, and what is the force 
* and effett thereof. 
Chap. 4. ſbews, how the Law FFood concerning Pluralities. 
Pluralities before the Statute of 21 H-:8. 
who are qualified within that Law to have 
Pluralities, and how they ought to behave 
themſelves in taking the ſecond Livings, (0 
that the firſt may not be made woid. 
Chap. 5. ſhews, what Symony is, and who ſhall Simony. 
be ſaid to be guilty of it , and what are the 
dangers en[ning thereupon. What he is to 
Chap. 6. ſhews, what one is to do before and at 90, at, before, 
Inſtitution, and after Induttion, to make him- = _ bm 
ſelf a compleat Parſon. A 
Chap. 7. ſhews, what is required further of Non refdence, 
Parſons, &c. after Induttion,and what Non- 
reſidence is, and the dangers incurred there- 
 by,anid waat matters will excuſe the ſame. 
: : Chap. 
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The Contents. 


Diapidations. Chap. 8. ſhews, what ſhall be ſaid to be Dilg- 
fidations,and how the ſame are remedied and 
puniſhed. 

Chap. 9. ſhews, for whatcauſe a Parſon, Vicar, © 
&c. may be deprived, according to the Rules | 
of the Common Laws. Pg 3 

Chap. 10. s, what Leaſes, a Parſon Vicar, © 
$34 = wal goa of bis Glebe and Tythes, and | 

Farms. what Farms he may, or may not take, and © 
"Within the danger of what other Statutes they | 
may fall. 

Chap. 11. ſbews,what Priviledges are allowed 
to the Clergy in Holy Orders by the Statute 
and Common Laws of this Realm, and what 
are pretended to by the Eccleſiaſtical Laws. * 

Chap. 12. ſhews how the Law ſtands concern- 
ing Churches, Chappels, and Church-yards, in 
ho the Freehold is, and how the Churches F 


Deprivation. 


+ + aw 


Priviledges of 
the Clergy. 


and Chappels are to be repaired, and concern- 
ing the Seats, Burials, Tombs,Coats of Arms, 
j and other Enſigns of Honour in memory of 
3 the dead ; and of the Church-Ornaments , 
and at whoſe charge to be provided;and what 
remedy for mreſpalls in the Church, Church- 
yard, or in breaking up of Tombs, taking,car- 
rying away or imbezelling any of the Goods, 
or Ornaments of the Church,&c. 
Chap. 13. Treats of Parſonages Vicarages,Sine 
Cura's, and Donatives, and of the Endow- 
ments of Vicarages, and how, and in what 
Caſes a Parſonage and the Vicarage are to be 
reunited, and many other things relating to 
Parſonages, Vicarages, Donatives, and Sine _ 
| Cura's. » 
Chap. 14. ſhews, what Reſignations and Per- 
| mutations are, in what manner they may be 
made, and other matters relating to them. 


The 
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14: The Contents of the ſeve- 
ral Chapters contained 


in theſecond part of this 


r, 4 
es © 


r, * 


44 Book, Intituled, The 
0 | Law of Tythes or Tything. 


IG | « . 
tre iN H AP. 1. ſhews,what Tythes areythe ſe- _—_— 
at weral ſorts and kinds thereof, and how the 7," TO 


ſame become due. 
+- | Chap. 2. ſhews, by whom,and to whom Tythes By whom, and 
im © _ Ouplt to be paid. to whom due. 


_— 
$;.4--% 


-; © Chapyl2. ſhews, of what things Tythes are due What things 
y © tobe paid, andin what manner the Tythes of *< *ythable, 

y) Corn,Hay, &c 
s, 3 _ Corn, Hay, &c. are to be paid. . 


— 


_ 4. ſhews, where and in what caſes the Wood. 
'ythes of wood ought to be paid. 
Chap. 5. ſhews, where Tythes are due for Her- Herbage. 


or B 

» 7 , or Agiſtment of Caitle,and whois to pay 

- * the ſame. | 

F, [ Chap.6. ſhews, where and in what manner the _ = =_ 
Tythes of Calves, Milk, Cheeſe, Wool, Lambs, Lambs Pigs, N 

e | Pigs, KC. are payable. &. 

Fa Chap. 7. ſhews, in what manner the Tythes of Seeds, Fruit, 

t Seeds, Fruit, Maſt, Bees, &c. are to be paid. Mait,Bees,Ho- 


ney 


| Chap.s. ſhews, where and in what manner the -./: 

e 5 

0 Tithes of Pigeons, Contes, Fiſh, Deer , and 0- —_ fere 
e | Ther Birds and Beaſts fterz nature , are tyth- 


s able. 
-» 3} Chap. Fi ſhews of what nature the Tythes of Mills. 
> Mills are, and in what caſes payable. 

| Chap.10. treats of the Tythes of Hawking , Perlonal 
3 - Hunting, Fiſhing, Fowling,&c. and other per- TY" 
1 
4 


ſonal Tythes. Chap. 


7 - 


"2, 2 cw -—_— A REY" DUI Set Cn. Han Too res 
—_ —_ > — <—_— _ 


=_ — — —_— - ——_— 
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Chap.11. treats of the Tythes of Ducks, Geeſe, 
Savans, Turkeys, and dther domeſtick Fowls 
and Birds. 


Domeſtick 
Eirds. 


Of what things Chap. 12. ſhews of what things Tythes are not | 


Tythes are not 
payable, 
Cuilotns. 


dute by the Common Laws of this. Realm. 


well in the form and manner of Tything , as 
in the diſcharging the payment thereof, and 


. the difference, between Cuſtom and Preſcrip- | 


tion. » BE 

Chap. 14. ſhews, what Priviledges the Parſon, 
Vicar, &c. have in the Grounds 2phere the 
Ththes ariſe, for the drying , making and 
carrying away the ſame. 


To what charge Gp r5. ſhews,to what charges the Glebe and 
"Jt 


Intereſts in the 
Landes. 


ſubjeR. | bes are ſubject and liable. 

Modus deci- Chap. 16. ſhews, how far preſcription will pre- 

rands. ' wailin the manner of Tything, and in what 
caſes a madus decimandi , will bind the Par- 
(on, &c. 

How to be de- Chap.17. ſhews , how a modus decimandi may 

ſtroyed. be deſtroyed. 


How tobe con- Chap. 18. ſbews by what Conveyances, and by 

veyed. what names Tyihes may be granted, demiſed, 

Of Leaſes. &c. and what Demiſes and Leaſes made by 
Parſons, Vicars, and other EcclefiaſticRs, &c. 
are good. | 

Farren Ground, Chap.19. ſhews, what barren Lands are freed 
from payment of Tythes within the Statute 
of 2 E. 6. 

Real Compo. Chap.20. ſhews, what a Real compoſition is,and 


jitions. in what Caſes Lands ſhall be freed from the 
payment of Tythes thereby. 

lonaltery Chap.z1. ſhews what Monaſtery Lands are, 

Lands. or may be freed from the payment of Tythes. 

cn og Chap.22,. ſhews what Perſonal Tythes are, and 


in What caſes due and payable 
Chap, 


Chap. 1 3: ſhews 'what force Cuſtoms have as : 


NI oO." 3 ON 
FI 


The Contents. 


** Chap.2.3. ſhews, what Oblations, Offerings,&c. Oblations 
are, and where due and payable. 

Chap.24. ſhews, what Mortuaries are, and in Mortuaries. 
what Caſes they are due and payable. 

Chap.25. ſhews, how Tythes are to be paid in 1,4 
London, and ſeveral Reſolutions upon the 
Statute, made fer the payment pre 

Chap.26. ſhews in what Courts and in what How recovers. 
manner Tythes may be ſued fer , and in what be. 

Y% Caſes Probibitions lye for the taying of Suits , TIER 

, 3} for Tythes in the Eccleſiaſtical Courts z and 

* dow to proceed therein. 


DireAions in the Marginal 
References. 


Note, That in my References 
to printed Books in this Treatiſe, 7 
I for the moſt part refer to the 7 
Page and part of the Page where & \ 
the matter 15 to be found in this % 
manner : If the matter be at the 3 
upper end of the Page I mark it } 
with three Picks thus .”. if in the 
middle thus .. if at the lower 
part thus *,” and where the Book 
15 numbred by Fol. I add the 4. $; 


or the B. file, as it happens. 


T H E 


Parſons 


COUNSELLOR. 


_ 


CHAP. I. 


© 3 The firf Chapter ſhewws,-Who may, or who 
* maynot, be a Parfon, Vicar,&c. | 


And by a Statute made in the 14Car.2.cap.4. 
©. | Fourteenth year of the Kings Ma- | 
& jelty that now is, all are made incapable of being 
2 admitted to any Parſonage, or Vicarage, Benefice, 

+ or other Eccleſiaſtical Promotion , Preferment, or Promotion; 
2 Dignity whatſoever, unlefs ſuch perſon have Epil- 
Z copal Ordination ; and if any ſhall preſume to be 
2 admitted, not having ſuch Ordination , or ſhall 
2 preſume to Adminiſter the Sacrament of the Lords 
Supper, not being ſo Ordained, he is to forfeit an 
4 hundred pounds. | "0? - ; Concil. Arelat. 
> Bydivers ancient Canons of the Church,no man ©=*-1-Concil. 
E was to be a Deacon before he was twenty five B _ 5 ml 
# years of age, nor a Prieſt before he ſhould attain —_ Neocks. 
the Age of thirty years ; but notwithſtanding the far. ap. 1 1. 


The Parſons — Part1, © 


Canons, they were frequently diſpenſed with, and 
made Prieſts younger. 4 
St.13 Eliz.c.12 And by a Statute made in the thirteenth year of 
Queen Elizabeth, it is Enafted, That none ſhall 2 
be made Miniſter, or admitted to Preach or Ad- 2 
miniſter the $acrathents, being under the Age of ® 
twenty four years; fiorunlefs he firſt bring to the # 
Biſhop of that Dioceſs , from men known to the * 
By implication Biſhop to be of ſound Religion, a Teſtimonial both 2? 
_ Statute = of his cn and of his profcifing the Do- # 
ows 4 71an 70 Qrine expreſſed'in the'Thirty nine Articles ; and 7 
- wt 10er> unleſs hots able to anſwer and render to the Or- 3 
whereas by the dinary an accompt of his Faith in Latin, accord-% 
Canons he could ing to the faid Articles, or have a ſpecial gift and ® 
nor be # Prisft ability to be a Preacher : Nor ſhall be ited 7 
before thirty to the Order of Deacon or Miniſtry ,. unleſs he? 
years of %8*: ſhall firſt ſubſcribe to rhe ſaid Articles. | 
And all Diſpenſations in this Caſe are made? 
void by the ſame Statute. - - 
So that upon the whole matter, none can bea? F 
Prieſt before he is four and twenty'years of age,, 
 ., Nor none cah be a Parſon before he is a Prieſt. * 
Can.Jac,33- 4. And by divers ancient Canons, arrd-by Canons 
ſtint. 70.cap. 'of our own, none ought to be ordained a Prieſt} 
—_ 'before he bave a Title, that is, a Prefentment to! 
; a Parſonage, Vicarage, ora Curacy. 5 
Cap. Imprimis,-, And by another Provincial Canon of our own, 
thoſe that haye been guilty of Hotnicide, or that? 
have been Advocates in cauſa. Sanguinis ; thoſe” 
that are guilty of Symony, or makers or ſolicitor? 
of Symoniacal ContraQts, Witchcraft, burners of 3; 
Churches, cannot be Prieſts withour ſpecial Dif? 
- penfation , nor by conſequence Parſons or V+ + 
Cars. ew 4 
= mY" "Aad by another Provincial Canon of our own,” 
® Diſtinio. thoſe that are guilty of Symony, Homicide, per-'F 1, 
47 Co.j:5f 4» ſons Excommunicate, * Uſurers, ——— 
ons, 


Chap.T. Counſells2. 3 
* ſons, Incendaries, wel * Falſarios , may not be *Perjury,For- 
2 admitted into Holy Orders, and by conſequence 8y-lſt. 50. f 
2 may not be Parſons, Vicars, &c. | IG _ 
Z And bya Canon in the Council of Nice,aman I 
2 that voluntarily caſtrated himſelf might not be a 
2# Prieſt ; but if it were done by Enemies, or by 
Z the advice of Phyficians for healths fake , it was 
no diſability. | 
2 Baſtards cannot be Prieſts without Diſpenſation Cap. cos qui de 
2 nor by conſequence Parſons. an CF ING: 
s A Villain cannot be a Parſon, andifhe be pre- 5 7722.8 
2 ſentedto a Living; the Biſhop may refuſe him. " H.7/7. bs, 
* A Miſcreant that does not believe the "Truth, 5 8.5.20... 
= an Infidel that does not believe at all,a Jew, Schif{- Cos. 52.4. 
* matick or Heretick that do not believe aright , 
2 ought not to be Parſons, and it Induted ought 
= to be deprived ; and fo if the party be irreligious 
_ or illiterate, ſoif the party preſented be mere /ai- 
= cus or utlawed. 
*Z And the Biſhop may refuſe a Clerk quia crimi- 
3 ſu, for any of the Crimes aforeſaid ,though the 
2 party be not convict, ſo the Biſhop be certain of 
© the truth thereof. 

And all things that are juſt cauſes to deprive a co... 
Clerk; are juſt cauſes to refuſe a Clerk when pre- 
ſented. | 

Bur it is no good cauſe to refuſea Clerk,becauſe 1y;q-- 
he is a player at unlawful Games, or a haunter of 
3 Taverns : Becauſe theſe are not malum in /e, but _ 
yy malum probibitum. | | Linwood.Cap. 
# And the Son cannot, withour a Diſpenfationybe j,um 3.J%re in 
ZParſon of rhe ſame Church that his Father was In- 1 aceran. my 
Vi. umbent of the next before him. Ws » 

* If a man cannot ſpeak fuch Language as the Albany verſ. 

XZ Pariſhioners underſtand, he ought not to be ad- _ Lick. 
WIZ mitted Parſon of ſuch a Pariſh,bur may be refuſed tne roy 


al by the Biſhop : For to be illiterate, and not to be wc nnarn 
a7 B z under« : 


JN5, 


4 


Lucas verſ. F- underſtood, is all one to the Pariſhioners. And ** 


veſque Bath. P. hen the blind leads the blind, both fall into the 2 
3 El. per Bend 4 


loes. 


4 InQ.338-.” 
1 Leonard.1 30, wants a Teſtimonial. 
Pyer 293.b. 


Mich. 16 & 17 pit and-inftitute any Perſon into a Living that lies * 
Eliz.perHarper. 


4.Inſ.3 38. 
Stat.3 R.2.C-3. a Parſon, Vicar, &c. nor 1s capable of any Spi- 7 
7 R.2. cap.12, 
5 R.:.nu.9L 

6 R.z.nu.31. 
10R.2. nu.20, 
1 H.5.Cap. 7. 


Can.z 3. 


The Furm of a © Reverend in Chriſto Patri & Domino T. Di- 
Preſentation. ina permiſſione L. & C. Epiſcopo, ejuſve Vicario 


& . 


The Parſons PartI. 3 


The Biſhop cannot refuſe a Clerk ' becauſe he 4 
But it ſhould ſeem that if the Biſhop does ad- : 


under any of theſe Incapacities , the Church is % 
full de faFotill Sentence of Deprivation, Nullity % 
or Declaratory, as the Caſe requires, and no Lapſe ® 
incurs. | o 
An Alien born'at this day, I take it cannot be 


ritual Prefcrment , without the Kings ſpecial Li- A 
cence, and the Biſhop may deny to admit and in- 
{titute him, as Sir Edward Coke cenceives. ; 
By a Canon in the third Council of Lateran , | - 
under Alexander the third,it was decreed thatnone 4 
ſhould be Parſon ofa Pariſh, under 25 years of age. * 
Vide Leviticus, cap.21. V.17,18,19,20, & 21.3 
what bodily blemiſhes diſabled Prieſthood under > 
the Law. | 7 


C H A P, IL "i 

The ſecond Chapter ſhews,how one that is 
fithy qualified to be a Parſon , ought to" 
behave himſelf in obtaining a Living. * 


[2 
a * 


A Poor quilifed as the Law requires, 


muſt without any corrupt or ſymoniacal | 
» 
4 


Contract, obtain a Preſentation from the right '* 


and undoubred Patron of the Church, whereot he 
deſigns to be Parſon ; which may be inthis Form. * + 


| 


" 
#h6 : 
- 


Chap. 2. Counſelloz, 


Patronus Eccleſig Parochialis de C. in Comiuatu 
D. ſalutem in Domino ſempiternam. Ad Eccleſiam 
de C.prediftam weſtre Dioceſios, modo per mor- 
tem, (if void by the death of the laſt Incumbent;) 
but if it be by reſignation, then you muſt fay 
(modo per reſignationem) but if the Church be void 
by the laſt Incumbent's being made Biſhop, or by 
& taking a ſecond Living, not being qualified, then 
X you may ay (per ta Dm or as the ſpecial mat- 
 teris, or it by Deprivation, then you mult ſay 
3 (per deprivationem) and then proceed, E.F. ult;- 
. * mi incumbentis ibidem jam wvacantem , & ad me- 
* am donationem pleno jure ſpeftantem,dilectum mi- 
hi in Chriſto G. H. Clericum in Artibus Magi- 
» ſtrum, paternitati wveſtre preſents, humiliter ſup- 
= plicans, quatenus prefatum G. H. ad dictam Ec- 
4 cleſiam admittere, eumque Refttorem ejuſdem Ec- 
'2> cleſis inſtituere cum ſuis juribus & pertinentijs u- 
"22 niverſis, cateraque expedire & peragere , que ve- 
3 Pro in hac parte incumbunt officio paſtorali,digne- 
= mini cum favore. In cujus ret Teſtimonium his 
preſentibus figillum meum appoſut ; Datum pri. 
mo die M. anno regni domini noſtri Caroli ſecundi 
Dei gratia, Angliz, Scotiz, Franciz,& Hiberniz, 
Regu,fidet defenſoris, &c.wiceſimo oft avo, Anno- 
que Domini 1575. 


it is as good and effeCtual as one in form. 


> tion, it behoves him with all convenient ſpeed , 

* and within fix months after the Church became 
2 void by Death, Creation or Ceſfion of the laſt In- 
* 3 cumbent, of which avoidances the Patron is at his 
peril totake notice, or within {1x months after no- 
tice legally given to the Patron by the Ordinary 


B 3 of 


5 


| in ſpiritualibus generali A.B. Armiger, jndubitatus See ther Forms 


of Preſentations 
Regilt.orig.3 01 


* And note that the King, or any other Patron 1 Inſt. :20.b., 
* may Preſent by word of mouth, or by letter, and F-Ne-.[mp. 60. 


As ſoon as a Clerk has obtained ſuch Preſenta- How fo proceed 
upon the Pre- 
ſentation, 


22 H.6. 29.b\. 
Do-t.& Stud. 
Il.z.C.31. 

Dyer 327.p.7. 
Rol.2.364.b.{. 


6 The Parfons Part. * 


What time the of the Church becoming void by Deprivation , or 
Biſhop may take Reſignation, tender, his Preſentation to the Bi. | 
—__ * ſhopof that Dioceſs [within which the Church is, | 
Lindw. chap. Or to his Vicar-General,or in the Vacation,when 
Cum ſecunitum there isno Biſhop of ſuch Dioceſs, ro the Guardi. | 
Apoſtolum. ans of the Spiritualties , to whom the Law allowy | 
1H.7-9-D. a reaſonable; time to examine the abilities of the 
. be - wo ay Clerk; For the Ordinary is not bound as ſoon as! 
on 95. A Clerk tenders his Preſentation todiſpatch his bu- 3 


t Canon 9s. : 
The Canon Law fines *; but. if he be bufie about the affairs of his 3 


allow; rw Church, he may make the Clerk to ſtay till he | 


months, but the 2th done, or may appoint him a convenient time b 


Com: | - : 
0 poger—y to attend him for his approbation. 


theſeCaſesis {| By the ancient Canons the Biſhop had two 'v 


zo be preferred, months time to conſider of the ability and difabi- 7 
allows only con- lity of the Clerk ; but by a Canon made in the 4 
venvent#ime. time of King Tames, that time is abbreviated to# 
Aamiſjion and I; 
Inſtitution. one Month. * 
Co.4:79.4.". Then if the Ordinary, &c. upon the examina-# 
32 H.6.28.b., tion of the Clerk, find him fit in all points, as a-® 
33 H.6.24. 2. bove in the hrſt Chapter is direfted , then he ad-% 
cw vg - "* mits him in theſe words, Admitto te habilem, &c. 
Dobbins Þ.z :, And thereupon the Ordinary inſtitutes him in 
Jac.C.B. theſe words , Inſtituo te Reftorem Eccleſia Paro- 
Carter Verſ. chialis de C. & hbabere curam animarum : &* ac-\ 
Crofts, 27 El. cipe curam tuam & meam. And this the Biſhop | 
rw , may do as well out of his Dioceſs as within ic, for * 
Tndufim. - 45 to this matter, it is not local , but follows the * 


* Callis verſus Perſon of the Biſhop whitherſoever he goes. 


Launt. When the Biſhop has inſtituted the Clerk, the 7 


T :1 H-4.9.d. Ordinary, or, &c. makes a Mandate under Seal to 


Parſon Den- the Archdeacon of the place * , or to ſuch other 2 


7 apo Clergy men as he pleaſes, to induCt the Clerk. 3 


190:BR.-. And it may be made F by the Dean and Chapter, -: 
Plowd.$28.b. but not by the Patron: for though by the Inſti- # 
How” Ind«3108 ytjon the Church is full againſt all perſons , ſave * 

#7 to be made. the King, yer he is nor compleat Parſon till In- | 


"x FM 


| 


| 


1 


*8 


i Archdeacon, if he refuſe or negle& to do his du- C-B- 
# ty, or the Clerk may compel him to do his duty 
® in the Eccleſiaſtical Court; and note that the ;, H.8.3. 


* 182 days, and not by 28 days to the month. 


Chap.2- Counſelloz. 7 


2 dudtion, for by the Inſtitution he is admitted ad Lindſey verſus 
* officium to pray _—_—_—  yethe is not intitled Dodſon, M. 9 
7 


ad beneficiums , until he be formally induRted, © ©* 
which may bedone by the delivering of the Rin 
of the Church door, or Latch of the Chur 
Gate, or by delivery of a Clod or Turf , and 
Twig of the Glebe, but the moſt common and 
uſual way is,and therefore the ſafeſt , by delivery 33 H-5-24-2'. 
of the Bell-rope co the new inſtituted Clerk, and m__ = 
he tolling the Bell : And the Archdeacon,if hedo ,j, ,; _ ths 
it, is to take but 40 4.for doing of it. 

And an Action of the Caſe will lye againſt the Hill. 45 Eliz. 


F.N.B.74 H. 
56. b. 


Church is full againſt every body but the King, Knighuly, 43 
by the Inſtitution, but not againſt the King till 


* Indudtion. 


Now note, that the ſix months, within which Yelvert. 100. 
the Patron is to preſent, are to be accounted by ©9-5-61.b.62.2 
. 2 Inſt. 361. 
And note, that the Clerk is to do many things ;p4,,; to 5s 
more at the time of his Inſtitution , and after his done after Hn- 
Induction, to ſecure himſelf in his Living, which dion. 
he will find in the ſixth Chapter following , to 
which I refer him, 2nd wherein very great care 
is to be taken, that all things be duly performed 
and obſerved. 
There hath been ſome diſpute , whether the rom what time 
{ix months ſhall commence from the time of the the fx monthr 


2 death of the laſt Incumbent, or other Avoidance, /22/! commence. 
2 orfrom ſuch time as the Patron could reaſonably 
2} have notice, conſidering the diſtance of place-; 
> and more particularly , where the Patron or In- 
3 cumbent ſhould happen to be beyond the Seas at 
the time of the Avoidance. 


And there hath been a Canon, quod tempus Roll, 2.363. q. 
B 4. ſemeſtre 


tY The Parſons PartI, 


' femeſtre non incipit werſus patronos , niſi 4 tempo-' 
re [cientie mortis perſon. ; "If 

' "But by the Common Law of England, I con- 
ceive the Patron is bound ro take notice of the | 

Death, Creation or Ceffion, as aforeſaid.” 

Regiſt.Orig.4z + And this is proved by the Regiſter , where in 
| a Prohibition it's faid, Quia ſecundum legem & | 
conſuetudinem Regni noitri Angliz Epiſcopi, &c. | 
beneficia vacantia per lapſum temporis -ante ſex 
menſes vacationum eorundem tranſattos conferre © 
non debent, nec conferre conſueverunt , aliquibus 
e temporibus retroattis. Sq that it appears by this | 
Writ, that the time of the ſix months to collate Z 
by Lapſe commences from the vacancy , and not 
from the notice : Butthis muſt be intended of ſuch # 

Avoidances, whereof the Patron is bound to take ® 
notice as aforeſaid. | WM \ 
Kelw.5e.b.*. And it is alſo to be obſerved, that if the Patron i C 
34 H.7.21z do preſent his Clerk , which is refuſed by the Or- Ft 
14 H.7.21.z." djnary, becauſe he is illiterate, criminous, &c. © 
a 
b 


0 % ws 7 c@@+ A #X@ LD © — 


What time 4 
Patron is t4 


profent. Z 


Ry * ka + _ M« - 


Dyer #27: P-7+ there the Patron ſhall have no longer time to pre- 
ſent but ſix months from the time of the Avoid- | 

The Patron pre- ance, where the Patron is bound to take notice of IF t! 
ſents after ir, and fix months from the time of notice, where © a 
b_ p_ the Orcinary is bound to give notice of the A- Wt 
ne Ins 0o.2.-, Voidance, P 
Hob.1 5 4.. Butnote,that inall caſes,if a Church Lapſe to the ZH » 
Hutton 24*.” Biſhop or Archbiſhop, and the Patron preſent his  ' 
32E.3.2. Clerk before the Biſhop or Archbiſhop have col- Mb 
> wa "yp lated ; the Biſhop, &c. is bound to admir the Ft 
Thats Clerkof the true Patron, and cannot take advan- J- 
Si alique evin- tage of the Lapſe. But the Canoniſts as ſhould * 


cente,&c. verba ſeem, hold the contrary, but the Common Law 


mnjuria. * in this, asinother things, -is to be preferr'd. 5 
Dyer277.p.56.  But-if the Biſhop collate, and the Patron pre- 7 
ſent before Induftion, he comes too late. oy 
Neere. | But the great queſtion is, if the Church Lapſe # 
© Ed $4493 3: —”- ., pA 


3 
iQ ? 
- 


2 Chap.z. Counſelloz. 
' 3 tothe King, and the Patron preſents before the 


King takes advantage of the Lapſe, Whether this 

ſhall avoid the Kings Title by Lapſe? it is made 

a Quere by. Dyer : But Hobgrr ſeems to be clear Dyer 277.p.55, 

init, that the King ſhall ng& have the benefit of Hob-1 52. 

the Lapſe ; *but divers * Aghorities are againſt _ RED 

him, 1deoguere. . Rolls 2.3586. 27 E.3-84- 6. C. crojuc. 21 _ 

7.28. Dot and Stud.lib.2. cap.3 1. Owen 3 & 5. 
There have been ſome Opinions amongſt the ha time the 


& Canoniſts, that a Lay-Patron ſhould have but Patron has #9 
© four months to preſent, but an Eccleſiaſtical per- 27%. 


ſon ſhould-have fix months ; and ſo it is faid is the —_— Regiam 
ajeſtatem 


Z Law of Scotland ; but the Common Law, which , 
# rules the point here, and with more reaſon , gizes Chap. Quoniam 
® the Patrons in both Caſes fix months. verbum devyel- 


In the Caſes of Deprivation and Reſignation , %**: 


Z where the. Patron is to have notice before the 


Church can Lapſe, the Patron is not bound to 


© take notice from any Body but the Biſhop himſelf, 
© or other Ordinary ; which muſt be given perſon- P9+: and Stud. 
© ally to the Patron, if he live in the ſame County; 


bi ſupra. 


Co.s.19.b.. 


2 but if the Patron live in a Forreign County, then c,, 1,0, 
2 the notice may be publiſhed in the PariſhChurch, Dyer 328.2. 
® aud afhxed on the Church door : And fuch no- 


of 1S*, 


tice mult expreſs in certain the Cauſe of the De- 
privation, ec. and it muſt be were, x ie, perſ0- 
paliter, & non file. By the Ecclefiaſtical Laws. pyer 346 2.. 


# There are ſeveral other ways that a Church may Co.6.29.b.*. 


® become void, of which'the Patron is at his peril Dyer 346. b.” 


A 
- 


ol 
-* 
y 
P * 


F to take notice, as union, not payment of 'Tenths, | 


Harp.z& 4 El. 
&c. ; mY wt . : 5p. " 

But no Lapſe ſhall incur by any Deprivation $1; El.c.12. 
ipſo fatto by the Statute of 13 Eliz. until fix 


; months after notice. 


w- 
V3 


d, 


CHAP. 
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In whit caſes a 


| ſhall be 


ſaid litigions, 
4 


Wherea Jure 
Patronatus is 
' neceſſary, and 


how to 
ceeded 


be pro- 
m. 


t 34 H.6.38. 
b.*. 


35 H.6.18.b. 
I19.2.", 
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CHAP. Ill. 


The Third Chapter ſhews, in what Caſe it 
is neceſſary that the Biſbop have a Jure 
Patronatus, and how the ſame is to be; 

oceeded in , and what is the effeft 
and fruit of the ſame. 


F two Patrons preſent to one and the ſame} 
Church by ſeveral Titles , the Church is be 
come litigious ; becauſe the Biſhop knows” 

not which hath the very true and rightful Title to? 
the ſame, and by conſequence knows not which 
Clerk to admit : And 1I take it, the Church is not? 
lefs litigious , though they bath preſent the ſanr® 
perſon ; ;becauſe when the Biſhop admits him a 
the Clerk of the one, he puts the other out of? 
poſſeſſion, and conſequently to his Aﬀtion ; and® 
the Biſhop becomes a Difturber, if he who is put! 
out of poſſeſion prove to have the better 'Ti 
tle. 

Now the Biſhop in this caſe, to ſecure himſelf, 
ought to award « Jure Patronatus to inquire of 
the right ; which is mcerly an Inqueſt of Ofkce in? 
nature of a Writ de proprietate probanda, and does? 
not at all + bind the "Title or Right of the Par-? 


ry. : 
f But it ſeems a queſtion in our Books, Whether? 
the Biſhop is bound to ſue the Fure Patronatus at 
tris own colt and peril, or only at the Prayer, and- 
at the coſt of the Party that prays it, or of both} 
parties ? But the better Opinion ſeems to be, and 


*«”., ww 6 XX  S ov <4 id. Moos di. os oe. - i 


my pe << 4 wad 3 A UE _ 2 


— 


IT) 


ſo is the PraCtice, that the ſame is to be ſued ati ( 


the prayer, and at the colt of one of the partic) 


that? : 


ſ 


*/7 Chap.3, Counfſelloz, 
2 that prays it , orof both the parties if they joyn. 


ous by double or plural Preſentations, fo it may 


i; & become more litigious by the Fure Patronatus 
Z for if rwo Patrons preſent,and each of them prays ;, 1.1. . Que- 


a Jure patronatus by himſelf (as they may ) and 
the one Jury gives a verdict for the ones Title , 
OF and the other for the others Title » here the Bi- 
2 ſhop receives no direQtion at all, but rhe Church 
2 ſhll remains litigious. 
- Buthere ariſes another great queſtion , Whe- 
Z ther the Biſhop in this Caſe may ler the Church 
* Iapſe, and collate ? or whether he be not bound 
©; to admit one of the Clerks at his Ele&tion,or at his 
1 © peril. Mr. Serjeant Call;s in his Reading, was of 
2 Opinion, he might refuſe both Clerks in this caſe, 
© and ſ\ﬀer the Church to Lapſe; and 6 is the 
= Book in 21 H. 6. by Newten and Paſton. Tamen 
= inde quare. 
And asa Church may become litigious by a 
= Fure Patronatus ; {o it may become litigious af- 
& tera Fure Patronatus, and a Verdict given for 
one of the Parties; for if a Fure Patronatus be 
awarded, and a Verdict given for one of the 
Parties , and before the Patron preſents , for 
whom the Verdi&t was given, and prays ad- 
4 mittance of his Clerk (as he ought to do, 
# before the Biſhop is bound to admit his Clerk) a- 
7 nother preſents ; here the Church is become liri- 
mn gow oh novo , and the Biſhop in this caſe, as ir 
1; 4 ſeems, may award a new Ture Patronatus to de- 
14. fermine the right of Patronage berween the new 
<3 and the old Patron, for whom the Title was found 
nd 
at 
es 
at 


# 1n the former. 
* But ſome have thought, that though the 
34 Church be not litigious by double or plural Pre- 


If 


Now whereas the Church may become litigi- 34 H.6.11.4 


Hob. 317+ 
34 H.6.38. 
SH 7.22.4. it 


Fe, 


Callis Read. 3. 
21 H.6. 44.4. 
UZTE. 


41 H.645.I; 


21H.6.44. 
Callis Reading 
29, 


ſentations, yet the Biſhop, if hedoubr of the Pa- Hob.3 18, | 
| trons 


{134 H.6.44.4'.” 


Hob.317., 


- Ing, but that, as hath becn ſaid , he may take 
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trans Title that preſents , may award a Fure Pa. Þ} | 
tronatus , and inquire of ſuch Patrons Title, and Þ 
by that means prevent the ſurpriſe that may hap-4 
pen to other pretenders by ſudden admiſſion of the | 
Clerk; andiin caſe the right of Patronage be 
found for + a Stranger, the Biſhop may admit his 
Clerk. | | 
But it ſeems, that if the Biſhopadmit the Clerk 
that is preſented before the Church becomes liti- 
gious by a ſecond Preſentation , the Biſhop ac-# 
quits himſelf thereby from being a Diſturber;but 2 
by this means the Biſhop may do great wrong in 
ſurprikng other Patrons that have right : And? 
the Law doth not ſo haſten the Biſhops proceed 


convenient time to examine the Clerk, that other: 
pretenders may take notice of the vacancy. i 

But though the Church , by agy of the means} 
aboveſaid, be become litigious, yet 1 think there - 
is no doubt, but that the Biſhop may admit either ® 
Clerk without a Fure Patronatus , but then he® 
doth it at-a double peril ; for if the Patron,whoſe 
Clerk he admits, have not a good 'Title,or having 
a good Title, do not make it out in a Quare Im- 
pedit, or other Action brought for the Church ,! 
the Biſhop will be made_.a Diſturber. $ 

And the Biſhop may thereby do great wrong 
to the true Patron, by putting him out of poſſeſs? 
ſion of his Church, and forcing him to an Action 7 | 
that may turn much to his charge and trouble, 
beſide great damageto his Clerk, and oft to the ©? 
loſs of the Advowſon; therefore Biſhops ought in © 
this caſe to be very tender to eed according - * 
to Juſtice. But if the Patron he: any foul play 
from the Biſhop, and be nor reſolved of his 
Clerk, he may enter a Caveat with the Biſhop , 


not to admit the Clerk of any other ; and though 
this 2 


... F the Clerk within nine days, or the ſpace atſigned 
2 by the Duplex Querela, or retorn a legal cauſe 
27 why he does it not, the Metropolitan may admit 
. 2} the Clerk in the Ordinaries default. 


his 


2 this do not fo bind up the Biſhop , that he cannot Rolls 2.361. 
2} * admit the Clerk of another perſon , yet if the 3: 


"4 fault, and the Biſhop appeal after InduCtion , a M.1o, 
=> Prohibition lies. : 


jc: that the Church is litigiovs, and that he cannot 
2 admit the Clerk till the right be determined- in a 
= T7ure Patronatus, which will excuſe him. 


ny the Biſhop delay the true Patron, immediately to 
7 ſuc'a Quare impedir, and thereupon a Ne Admit- 
= 24s to the Biſhop ; and then if the Biſhop, after 


7 Quare Incumbravit againſt the Biſhop, and may 3-* 


# therein recover the Preſentment with damages. 


6 Biſhop admit the Clerk of the adverſe Patron , 
2 notwithſtanding he hath obtained a Verdict in a ' 
'. * Fure Patronatus : but this muſt be intended; I | 


ag conceive, where ſuch Patron is Defendant -in the 


# the former Incumbent, is of no force. 


Chap.3, —Counſelloy, 13 


. ys 4 = 
Biſhop will preſume to do it without a Fure Pa- Jo Poph, 


tronatus, he may be puniſhed by his Superior. [ 

But in cafe the Biſhop delay to admit the true Seromer 
Patrons Clerk, he may ſue a Duplex Querela our Zouch verſus 
of the Arches, to command the Biſhop to admir Eveſque Veter- 


his Clerk; and-then if the Biſk.op do not admir pars act 


If the Archbiſhop inſtitute in the Biſhops de- pecq1a.: 93. 


But the Biſhop may retorn, if the truth be fo, 
Bur the ſureſt and. fafeſt way in this caſe is, if F.N.B. 3 7.£ 


the receipt of ſuch Writ, admit the Clerk of any 
other perſon without a Verdict in a Fure Patro- F.NB.43.5h. 
natus, the true Patron may have a Writ called a Ibid.l, 21 E. 3. 


And it ſhould ſeem this Writ lies , in caſe the pg .n.,g, 


Quare Impedit. 
And note, That a Caveatentred in the life of C:. Jacobi 4 3, 


And note, That by a Canon made in the time Car.95. 
of 


14  - The Parſons Part, 
of King Fames, the Patron or Clerk cannot hay 
a Duplex Querela till 28 days are expired from / 
X the time the Clerk was preſented. ; 
How for the — And it ſeems likewiſe, that the Biſhop is not fo 
Biſhop is bexnd bound by the Verdi&t in a Fure Patrowatus, but 
by a Verditt in that he may admit the contrary Clerk, if he ſee? 
= Patrona&- cauſe, or be ſatisfied he has the better Title E but 3 
wie te this ſeems to be againſt Juſtice, and thetrue intent | 
Hob. 318:, Of the Law. | 
And Sir Henry Hobart was of Opinion, That? 
an Action of the Caſe lies againſt the Biſhop by  « 
the Patron thar is ſo diſturbed, if in a Quare Im- 
pedit he prove to have the better Title, and reco-*? 
ver his damages by reaſon of the delay and trow 
ble the Biſhop hath thereby pur the Patron to; but 7, 
| then the Biſhop muſt not be made a Defendant in , 
Quere. the Quare Impedit : But of this Quere. 1 
The manner of Now the manner and form of proceeding in a* 
proceeding in  Fure Patronatus is thus: The Biſhop iflues forth Mg 
JureParronatus. 2. Commiſſion under hisSeal to his Chancellor , or 
ſome other perſons, whom he pleaſes, thatare ex-F 
pert in the Canon and Eccleſiaſtical Laws: in, 
which Commitſſion (fince the Title of Patronages) 
is determinable at the Common Law) it were not ; 
amiſs to joyn ſome Common Lawyer of eminent Wy} 
Learning and Integrity ; and theſe Commiſſion-Zp 
ers are by him authorized to ſummon a Jure Pa; 
tronatus, and to proceed to the determination Fþ, 
thereof, and then the Commithoner or Commiſ- 7 
fioners ſo authorized iflue out a Mandate to ſome $4, 
Officer of their own to ſummon a Jury, which 
22 H.&.29.b. muſt be onehalf Glerks, and the other half Lay--* 
men; and if they refuſe , being duly ſummoned, 1; 
to appear,the Commitfioners may proceed againſt. 711 
the Clergy-men by Sequeſtration, and the Lay- *p; 
men by Eccleſiaſtical Cenfures to compel an Ap- 


Pearance. 
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LS Chap.3. Counſelloz, 5 
When a full Jury of Clergy-men and Laicks 
Z appear, which muſt be fix of each ar leaſt , the 
= Commiſfioners are to ſwear firſt a Clergy-man , 
oY and then a Lay-man, till twelve be ſworn at leaſt 
us of the Jury : But the Commiſſioners may ſwear 
ee ter number than twelve of the Jury, if they 
_ pleaſe, or ſec cauſe, fo always that there be an. e- 
"39 qual number of Lay-men and Clergy-men ſworn 
2 in the whole. 
The Points inquirable by this Commitſion are Callis Reading 
2.9.” 
m7 1. S; Eccleſia vacat, & quomodo wacavit? TP ——_ T- 
2. Quis Patronus ultimo praſentavit? JureP nn toi 
" 2. Quiceft verus & indubitatus Patronus ? ; 
* 4 Quis praſentare debet ad Eccleſiam nunc 1544 Linguooa 
= wvacantem? per noſtram 
® 5. De Idonitate perſona preſentate. Provinciam 
| But the Civilians vary in their Articles at plea- *7% inquiſite- 
th we. nem, 
TY But the main and chief points arethe third and 
X* fourth, the laſt refting wholly in che Judgment of 
the Biſhop. 
After the Jury is ſworn and charged, the Coun- , x45. ,.,. 
XY cil and Advocates of both parties are to ſhew 
MSrheir reſpective Clicnts Titles , and produce their 
#ZEvidences to prove the ſame. And after the E- 
& Fvidence is given on both ſides, and Counſel fully 
NS heard, the Jury may give their Verdicts forth- 
"I with , or the Commiſſioners may give them time 
to conſider of their Evidence , and may aſſign 
Ithem another time and place for the giving their 
*FVerdi&t, as in other Inqueſts of Office ; but I 22 H.6.29.b., 
Alike much better (to avoid being tampered with) 
- that they givetheir Verdidts forthwith before they 
'© :7part, unleſs new Evidence be expected. 
3 TheEfeeCtof thisSuit is no more but for the The ef# of » 


* 
# 

of 
% 


ve © 


3 Biſhops ſecurity, that he may avoid being a Di- JurePatronatus. 
L. | iturber ; 


i 
» 
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ſturber ; for the Verdi& of this Jury js -a ſufficient 7 
warrant for the Biſhop to admit and inſtitute hy 
Clerk, for whoſe Title the Verdict 4s given , and? 
the Biſhop for ſo doing ſhall never be made a Di 
ſturber, though the other Patron againſt whon# 
the Verdi&t is given , ſhall after 'recover in 4% 
Quare lmpedit or other Action. | % 
What's to be Bur ſuppoſe the Jury will not agree of thei 
done if theJury VerdiCt, and the one half be for the one Patron ,*% 
= 54 as and the other half for the other Patron z or, that? 
: j He '2.6, theyrefuſe to giveany Verdict at all ; or if they? 
&.  * find a ſpecial Verdi, asI ſuppoſe they may ; the's 

Biſhop in all theſe Caſes is left to proceed at his? 

peril, as though no Fure Patronatus had iſſued 
34 H6.12.4:, all; or perhaps in this cafe he may diſcharge the? 
Callis Read.2.9, Jury, and ſummon a new Fure Patronatus. : .* 
What's to be And it is to be obſeryed, that after a Verdid# 
done where Cs- found in a Fure Patronatus for the Patron , the 
wo _m_ 7, Patron muſt again requeſt the Biſhop ro admit hi 
nants 2 con. Clerk; otherwiſe, if the Church Lapſe after {1x3 
mon preſent ſe months, the Biſhop may collate. 9 
verally. But if rwo Coparceners preſent ſeveral Clerk 
21 H.6.452 by theſame Title, this doth not make the Churcts 
Fer Yor.  litigious, but the Biſhop is bound to admit the 
5 H.7. 8. cauſa Clerk of the elder {iſter : But this is tobe intend3 
16.9.7.confide- £d where the eldeſt Siſter preſents alone, and na® 


randum eſt. joyntly with any other of the Coheirs. p. 
* I+ 3. - Bur if two Joyntenants or Tenants in Com-% 
— 1. mon preſent feveral Clerks , that makes not the ® 


Do%. & Stug. Church litigious; for the Biſhop may admit the 7 
115.b. Clerk of which he pleaſes : or if they do not + * 
Kite verſus E- pree and joyn in preſenting a Clerk within the ©? 
omg whore {1x months, the Biſhop — Goquens 

Inſt >6.b-, * And note, That the Biſhop needs not to make 
6 Ee.4.10b;, Commilioners to enquire De Fure Patronatus, 3 
34 H.6. 40. b: but he may, if he pleaſes, do the ſame himſelf: 
Ubi ſupra. ; and therefore, if his Commiſſioners neglect to do 
' ther 


2 Chap.4- Counſelloz. 17 
* their dutics, it ſhall not excuſe him, becauſe it If the Commuſe 
: wil ! was his folly to name ſuch Commuiſhoners. But way. ang 
"27 the Opinion of the Civilians ſeems otherwiſe : ,, H6.104 ; 
m8 for they ſay , that the party ſhall name the 6 
"my Commullioners ; and if they negle& their du- 
42 ries, it ſhall be at the peradventure of the par- 
1. ty that names them. And though they make a 
a 2X FA _— or - _ at all, ar ares 
"27 rhe Biſhop ; and the party grieved is left to hi 
__ Action agataſt the Los # anna 
V'7 - And, ashas been ſaid, the Verdidt in a Fure Yerdif does 
i; Patronatus does not bind the adverſe party's not bind. 
> Title, though it may be ſome evidence for him *' —_ oy 
”” whoſe Title is found to bethe beſt. Tas 
Cy If there be three Joyntenants of an Adyow- ,, x.,56. 
5 p ſon, the Church whereof becomes void , it has 13H. $8.12, 
® been a queſtion if two of the Joyntenants may 35 H.6. 62, 


14 preſent the third, Dyer 304- b.14 H8.2. More 
fx + #- 74+ Bendl. 34 

mh — E "Fo 
rch p C H A P, IV. 

"Y Shews how the Law food concerning 


Pluralities _—_—— the Statute of 21 
H.8.cap-13. Who are qualified withs 
in that Law to bave Pluralities ; 


the and how qualified perſons ought to 
the 3 behave themſelves in taking the ſe- 
+} cond Livings,ſo that the former may 


the” mot be void. 


ake £ A Plurality is, where one and the fame What a Pluras $ 
if: 3 perſon obtains two or more Spiritual Pre. #9 [4 
d, P ferments with Cure of Souls s Or without : 2- © 


jel 3 & gainſt 


I 
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Co.4.90.b.*. painſt which there have been ſeveral Canons , 
Co.Mag. Ch. and they have been always diſcountenanced at 


626.” Vide the Common Law , and ſeveral Complaints 4 
have been made againſt them in Parliament ; # 
yet the Pope held them up by his- Diſpenſati- 7 


the Records 
there cited. 


ons. How agreeable theſe Diſpenſattons were to 
God's Service ; nay, how prejudicial they have 
been to the advance of the Chriſtian Religion, 


and are, I leave others to judge ; it being no © 
Ho>.149. partof my Undertaking. And though 1 find | 


Concil.tom-4.- HET A , R 
2: 2540 2 great Judge of this Nation defending of them, 
man 5,opouthÞ yer'l find a Canon in- the general Council of 
1216.ca.29. Lateran againſt them, im the Year- I215.in 
Concil. Lat.3- theſe words, Statutam eff quod , quicunque re« 


1 150.2-13+ - ceperir aliquod beritficrum babens curam anina- 


Caney gun \ 1m tnmexan, fi prins tale beneficmnm obtine- 


Plurslities, 


Co.4.79a. Gat, eo ſit jure iſo prevatus , & ſi forte illud 


Clementait.z. retinere comtenderit, alio etiam ſpolietwr, 1s quo- 


cap. 3.gloll. que, ad quem prioris ſpettat donatio , illud 


Beneficia que receptionem alterins conferat cui merito viderit 


requirunt reli 
7 fe conferendum. 


dentiam ſunt — 
ron wr And by the fame Council itis further decreed, 
* Can.s, that Diſpenſationes autem ad plura * incompa- 


Note, Theſe Li= tibilia ultra duo, niſi qualificatis juxta formam 
Uings ave ſaid jars communis non concedantur , niſi ex magna 


zo be incomp.3ti. 


ble that havye EE wrgente cauſ« & 


cure of Souls, or * And now let me tell you the fruits of Plura- © 
( are forbid to be lities out of another Council, which is deliver- 2 
held.rogether by ed in theſe words: Res ipſa loquitur , plura be. % 
hs ap wp quibus cura animarum ſub. * 


ſome Canon. 


Tom. 5,368. 
miſſa e 


cap.64. , non fine gravi Eccleſiarum damn ab 


The efeft of uno obtineri ; cum unus in pluribus Eccleſizs rite 
Plural, officia perſclvere, aut rebus earum neceſſarium 


- on abdetp . curam impendere, nequeat. 
e334 Yet notwirkſtanding the Canoniſts allow of 


2.C4.3- * TY 
Gratian.cavſ, Pluralities ia {1x Caſes: 1; When the Churches 


21.4. 1.M2g. -- are * 
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Chap. 4- Connſelo?. 


are ſo poor, .that cither by it ſelf will not main- 
tain a Miniſter. 2. In ſuch caſes as the Biſhop 
diſpenſes with them, 3. Where there is a (car- 
city of Clerks. 4. Where the Clerk has one 
by Title, and the other by Commendam. 
5. By Grant from the Pope. 6. Where two 
Churches are united, or depend the one upon 


another. Which Hoſt ien/.renders thus : 


4z WW _ as. 2 —S we 
_— _ * $ WP A Ix | 


Pye ee 
a Oi; > 
EY v"- 2pH A. 4% 


Eccleſias plures walls de jure tenebit. 
Dependens, tenuis, rarns, vel gratia Pape. 
Utilitas wrgens, & commendario juſt a. 


=_ 


” Bur, as I take it, the Council of Lateran re- Conc.Laterans 
= © ducesall theſe qualifications to the :Pope's di- > Alex 4. 

' 2 ſpenfation. The Canon is as follows : Te 
5 Cum fuit in boc Concilio probibitum ut nullus ©:5, +9, 
32 diverſas dignitates Eccleſiafticas, & plures Ee- Vide Decrerals 
# = cleſias Parochiales reciperet contra Sacrerum Gregorde Pre- 
i > Canonum initituta. Hoe idem in perſonalibus bendis &c. Lib. 
2 decernimns obſervandum, addentes, ut in eadem |. Ps 
= Eccleſia nullus plures dignitates babere praeſu- ; 
= mat, aut perſonatins, etiamſi curam non babe- 


n 2 ant animarum. Circa ſublimes tamen & lite- 
a * ratas perſonas, que majorivus [mnt beneficiis 
'® bonorande (cum ratio poſtulaverit) per Sedem 
a= ** Apottolicam poterit diſpenſari, &c. 
- * Andupon this Canon, Goodman , Dean of Dyer 273.p.z 5. 
e 23 Wells, was deprived of his Deanery , becauſe 
þ- 7 he hadaccepted the Prebend of W:weliſcome in 
tþ the fame Church, in the time of E.6. And 


:* note, Theſe Preſentments were not within the 
m Statute of Pluralities, but are left as they were 
> uponthe Canon Law ; for the Statute only ex» 
of 7 tends to Livings with cure of Souls. 
& 3 1 might calarge much ” 7a this Sub- 
pl 


x 3 


# 
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Conc. Trident. 
496. 
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' ſecond Living 


24 E.3.29.b'. 
25 E.3+49.2., 
5 s.b.*. 


per Hill. 
14 H.$8.17.2." 


. er and better Opinion of that Councal,R 


Acceptance of. a 
maker the firſt 
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"the former Clerk ſhould be legally deprived * 
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ject ; but it being collateral to what I deſign, 
Lotte dy And if any body Fn 
further ſatisfation upon this Subje&t, I com- ! 
mend him to the Hiſtory of the Council of Þ 
Trent ; where he will find, that by the Da A 

ence * 


by him thathath a Preferment in the Church | 
with cureof Souls is of Divine Right; and that * 
therefore the Pope had no power to diſpence 
with Non-refidence, the conſequence of which 7 
is, that it is againſt Divine Right for any to? 
take more Benefices than one with cure of Souls, * 
becauſe the fame perſon cannot be reſident in” 
two places at one and the ſame time,todiſcharge! | 
- duty z which requires a conſtant atten-, 
Ce. F 


But as the Pope by ſtratagem made the en. 
deavours of all the good men in that Counal®? 
ineffectual, fo by his frequent Diſpenſations to”? 
take Pluralities without number or meaſure. He: 
made the Canons of the Church of no other 2 
effe&t than to. increaſe his own Revenue by'3 
Diſpenſations. 8 

And it ſhould ſeem the Council of Lateras) 
was received and approved ( as to that pbint ):% 
in this Kingdom, and the Law was always tw 
keh, that he that had one Living with cure of 
Souls, and without diſpenſation accepted ano- * 
ther with cure of Souk, made the firſt void : $ © 
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that the Patron of the firſt Church might pre-% 
ſent a new Clerk, and needed not to ſtay till 


But in this caſe the Church doth not lapſe til. : 
the end of fix Months, to be accounted from the - 
time the Patron hath legal notice of the yacas 2 
cy from the Biſhop; bur after InduQtion, the Pr 

cron, 
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> tron, as it ſhould ſeem, is bound to take notice Co.4+95-b. 

> at his peril: Andas to all others but the Patron, 4 es 

the Church remained full till induction into the Jah” rag at 

4 ſecond Livi , and fo are all the Books that 14 H.7.24.b. 

® ſeem prime facie to differ,reconciled. 14 H.8.17-w 

} But the Parliament of England , that in all F-N-B-34-L. 
Ages made bold with his Holineſs , and to re- '5 £9 

ſtrain the exorbitances of the Pope and Court MR " 

of Rome s As the Reader may ſee 5 if he lea(- Several Aﬀs to 

es to ſatishe himſelf by the ſeveral Acts of Par- reſtrain the 

liament mentioned in the Margent againſt Pro- ©#*- 

viſions ſuing at Rome , impeaching Judgments 7&3 ©? 

> given at the Common Law, Aliens being Be- gn - 

* nehced within this Realm, riviledging r eligi- $ H. 4, cap-4+ 

©. ous Orders from payment of Tythes, and ma- 38 E.3.cap-» 

ny other things; and I cannot forbear to ob- 15 R2+ caps. 

** ſerveto the Reader the boldneſs of the Parlia- _—_— f MN 

= ment in the ſxth year of H. 4. with his Holi- jw, and * 

neſs, where they reſtrain the giving of exorbi- 27 E. 3. cap. ts 

5 tant and unjuſt Fees for the Inveſtitures of Bi- 6 H-4.cap-1. 

* ſhops. The At begins thus: Whereas there 

= 4 damnable cuſtome in the Court of Rome to 

* take more for the inveſtiture of Biſhaps,&c.Cer- 

= tainly theſe brave Parliamenteers never expect- 

** ed his Holineſfs's Indulgence or Pardon , this 

® ſeeming a fin as high as that againſt the Holy 
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v2 Ghoſt, to charge their holy Father with a 

of. # damnable cuſtom in his Court, to uſe Extortion 

& 7 andSymony. , 

0 And the Council of Lateray dealt almoſt as —_— 
&3 plainly with his Holineſs, ſpeaking of Simony; ©" © 
il 2 that Council has it, Ut nefaria Simonie labes 

>” & peſtis non ſolum* 4 Romana Curia, ſed eti- * Nota. 
n ” am ab omni Chriſtiana ditione , in perpetuum 


Ig dejiciatur z coni}itutiones per anteceſſores 720 
= fro; etiam in ſacrs Concilizs noſtris Edit as con- 
'N C 3 ira 
w 


* YP 


ax 
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Pluralities. nviolabiliter obſervari pracipimus. But to fre- 
Co a pg turn. I fay the Parliament, to prevent the 
why hep o "Y miſchiefs of theſe Diſpenſations , made a Law 
mation of the in the twenty firſt year of H. 8. That if any 
Canon, where Perſon or Perſons, baving (that u, being inſti 


vhe Living is tuted ) one Benefice with cure of Souls , bein 
above 8 |. per } f f - 


annum,but does 


not annul the wc _ : 
Canon Law in Souls, and be inſtituted and inducted into the 


other coſes ; ſo poſſeſſion of the ſame, that then , immediately 
_ rhe effect of after ſuch poſſeſſion had thereof, the firſt Bene- 
: "ar $4, , fice ſhould be woid. | 
way Diſpenſati. 414 that it ſhould be lawful to every Pa- 
ens in this caſe, tron having the Advowſon thereof to preſent 
but leaves the another, and the Preſentee to have the benefit 
ſmaller Li- of the ſame, as though the Incumbent had died 
mweiiakes My or reſirned, and that any licence , union, or 0- 
| " ther Diſpenſation contrary to that Att ſhould 
be wot. | 
If this At had gone no further, it had been 
an excellent Law : But there are ſo many qua- 
lifications in this Law that wholly defeat the 
benefit of it, fince the Nobility are gun ſo 
numerous as they are at this day ; fo that the 
grievance is now become as great as ever, if 
not greater, and deſerves a new and ſtricter 
reformation ; for almoſt all the greateſt and 
beſt Livings of the Kingdom are now held by 
Pluraliſts, and ſerved by mean Curates. 
But now let me return to the At , and ob- 
ſerve: | 
Cro.6.c2.45%% That this ACt has only provided a Remedy 
P.19.Jac. C.B. where the firlt Living is of the yearly value of 
Eveſque wag} Eight pounds or above, which muſt be under- 
bam, verſus E- 7, od according to the valuation taken in the 


velque Peter- 
boroughs ewenty 
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The Aft againft tra hujuſmodi Simoniacos, innovamns : eaſque | 


of the yearly walue of eight pounds or above $ 
ſhall accept and take any other with cure of | 


F 
z 
wy > 
bo 


Et Tt, Re. As 3. He FH. Þ #5 TE Res =, 


Chap.4 Counſelloz, 23 


twenty ninth year of King' &. x. till the twen- Roy verſus E- 
ty fixth of H.8. and after that time , accord- _ _ & 
ing to the valuation then. returned into the Ex- = — _ 
chequer, and now made uſe of in the Firſt- 564. The Court 
wits Office. * But many former Opinions ws divided. 
and Books haye been, that the valuation ought * Dyer 237. 
to be according to the true value. Ideo Quere. Fn2... 
This point was moved in Shute and Higdens *9,,,. © 
Caſe, Vaughan 1 zo. but was not ſettled, fo it Buſhy verſus 
remains a Quere ſtill. Vide Vaughan, Shute Smith. T. 
verſus Hig den. 40Eliz.rot.12 3 

Butincaſe the firſt Living be underthe yearly NY 38 
value of Eight pounds, or a ſine cura, then the 
party may accept a ſecond , as he might have 
done before this Act,with a Diſpenſation,which 
he needs not now to go to Rome for, although 
he be not qualified within this Law. 

But I conceive, if an Incumbent of a Living 
under the value take a ſecond Living without 
a Diſpenſation, that the firſt Living is void by 
the Canon Law, though it be not fo by the 
Statute. 

Bur by this ACt there are ſeveral perſons qua- Who ave onali- 
lifted to Frm and retain Pluralities ; and thoſe fed to have ©» 
are of three ſorts: 1. By Service, 2. by their ©9416. 
Birth , and the g. by Dignities. And firſt of 
thoſe that are qualihed by Service. 

1. All the Kings Chaplains, (which are not Qualifications, 
of his Council ) and of the Queen , Prince , 

Princeſs, and Brethrten- and Siſters, Uncles and 
Aunts of the King, 

2. Eight Chaplains of every Archbiſhop. 

3- Six Chaplains of every Duke. 

A Five Chaplains of every Marqueſs and 

d 


5. ax Chaplains of every Biſhop. 
C 4 6.Four 


The Parlons Part[,% 
6. Four Chaplains of every Viſcount. | 
7 Three Chaplains of the the Lord Chancel. 
lor, and of every Knight of the Garter ard, 
Baron. 
8. Two Chaplains of every Dutcheſs, Mar. © 
_— Counteſs and Baroneſs , being Wi. 
OWSs. 6 
9. Two Chaplains of the "Treaſurer and* 
Controller of the King" s Houſe ; the Ring 7 
Secretary, theKing's Almoner , Clerk of the ' 
Cloſer, and Maſter of the Rolls. s 
10. One Chaplain of the Chief Juſtice of 3 | 
the King's Bench, and Warden of the col 
Ports for the time 
All theſe, in reſpect of their Services , may "69 
purchace Licence or Diſpenfations, and en 2» 
ceive and keep two Parſonages or Benefices with 7: 
Lure of Souls, notwithſtanding this A&t. S) 
But thoſe of the King's Chaplains , that are 4 
ſworn of the King's Council, may purchaſe Li-'F 
cence or Diſpenſations, and rake, receive, and 
keep three Parſonages , or, &c. with cure of} 4 
Souls. 2 
2. Theſecond qualification is by Birth; that 7 
is, the Brothers and Sons of Fall Temporal 3 
Lords and of Knights, born in Wedlock, may 
purchaſe Licenſe or Diſpenſations, and take, re- 
ceive and keep two Parſonages , &c. with cure 7 
of Souls ; in which qualification i it is to be ob- "Np 
ſerved, that no provilion is made for Baſtards , 
nor for the Sons of Biſhops, Abbots, 'Priors , 
&c, And note, in this caſe the Sons and Bro- * 
thers of Knights have greater priviledge than 
the Sons and Brothers of Baronets. My 
3- The third qualification is of certain per: 2 
' ſons dignified i in the Univerſities ; and of pu if I 
org 2 


Yo 
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2 fort are all Doors and Bachelors of Divinity, 
3 Doctors and Bachelors of the Canon Laws, 
3. which ſhall be admitted to any of thoſe degrees 
2 by any of the Univerſities of this Realm, and 
. not by Grace only ; all which may purchaſe 


Wt ] * Licenſes or Diſpenſations, and take, receive , 


'* advance any Spiritual perſon or 


and keep two Parſonages,&c.with cure of Souls. | 
And in this A& there is a negative Proviſo ig: eqn 

to this effect, That no perſon or perſons to ber ſhall —_— 

whom any number of Chaplains, or any Chap» avanced. 

7 lain by the proviſions aforeſaid is limited, ſhall 

* in any wiſe by colour of the ſame proviſions , 

i above 


* the number to them appointed, to receive or 
>. keep any more Benefices with cure of Souls, 


* Benefices with cure of Souls; as aforeſaid , 


p than is above limited, 
* . There is another Proviſo, that the Chaplains Proviſe, chat - 


+ . * © . h 
* ſopurchaſing, taking , receiving and —_— 4 wg 


i - be bound to have and exhibit, where need ſhall 


Y he may, fo that they have ſuch Teſtimonial , " 


»* be,Letters under the Sign aad Seal of the King, 
> orother their Lord or Maſter, teſtifying whole 
Chaplains they be, or elſe not to enjoy any 
Plurality of Benefices by being ſuch Chaplains. 775 p" 
Upon this Clauſe ſome queſtion has been made, ; ; 30, Hughes 
whether a Chaplain can be retained within the p.41. 
meaning of this Law by parol ; and it ſeems R ” verſus E- 
u 


Roy verſus 
Saveacre T. 


O 
'P que Lincoln, 
, when they pray their Diſpenſation ; but the fa- = 
> feſt way is to have it inwriting , and it muſt be 
under Hand and Seal. 

Now having ſhewed what perſons are qua- 
lied within this Statute,l will in the next place 
ſhew how the Clerk , that would have the be- - 
nefit of his qualification within this Law,ought 
$o proceed mn the taking a ſecond Living, fo 

| that 
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that rhe firſt may not be void , which is in thi © 
manner : Re M0 | | = 4 
' How to proceed "The Parſon that falls within any of the qua. hi 
in the taking of \ifications within this Law , which makes hi 
# ſecond Living corable of a Plurality , and having obtamed 
a Preſentation to a ſecond Living , muſt 2 
his Teſtimonial or Retainer under the Hand hi 
Tt ſhould ſeem 44 Seal of his Lord or Maſter, to the Maſter 
_ Ka of the Faculties, who is to make out his Di- 
might diſpence ſenfars : | 
with 's Plura. [penfation or Licence, to accept the ſecond Be. 
lity at Common nefice 3 which being obtained, he muſt next Wa 
Law. have it confirmed under the great Seal of Eng. ML 
11H.4.60>. Jand : and after he hath thus obtained his Dif. 
penſation, and has it confirmed under the great 7 
Stat.25 H.8. Seal, then, and not before, he is to apply him-#& hi 
Eap-21. ſelf to the Biſhop! of the Diocefs where the 771 
Living lies, for his admiffion and inſtitution : 
' But theſe things taking ſome time in the doing, 
I adviſe the Clerk immediately to enter a Ca- 3 
veat with the Biſhop and his Vicar General , $50 
and carry his Preſentation to the Biſhop , and 3P 
acquaint him with ir,and with the reafon of his © 
Firſt Living delay,leſt he ſhould be ſurprized, "Though by i 
word by inftitu- the Letter of the At the firſt Living 1s not 
pans hag the ſe- yoid until induction into the ſecond Living; the Mc 
s words whereof are as follow (If the party be * 
initituted and inlufted in poſſeſſion of the ſe- % 
cond Living, that then-the firſt ſhall be void.) * 
Yet to avoid the great inconvenience that 0» |* 
. therwiſe would enfue, it has been held that the ” 
firſt Living is void upon the bare inſtitution in- 7 
to the ſecond Living, and fo it ſhould ſeem the 7 
Law was before the making of this Act, where * 
the party had no Diſpenſation. ay 
And it is to be obſerved upon this Law,that 7 
in caſe any Lord , or other Perſon , whoſe 1? 
Chaplains ©? 


t 1, SChap-4- Counſelloz. 27 
thi "Chaplains are qualified within this Law to have Which Chop- 
_— incompatible , do retain; 1#ins ſhal be 
his full number of Chaplains, and after one or SISAY 
im Wnore above his number ; that in that caſe the ;,, ;; ,,.,,- 7 
ned X pernumerary Chaplains , that were retained' More 561. 
rry Watter ſuch Lord, or other Perſon , had retained Co.4.904.”. & 
tis full number allowed by the Statute, are not ''*4- 


qualified by this Law to have Pluralities of Li- (ovens Eveb 


ings, although the ſupernumerary Chaplains $,,.,.;.. an. 
.Þc preferred before the other that were firſt re- derſon 200. 
ined : But if a Chaplain qualified within this 
17. Law be legally indufted into a ſecond Living Dyer 312.p.88. 
If. with a diſpenſation as he ought , although his 
ext Maſter be attainted,degraded, or removed from 
m-{ his Office, yet he ſhall xetain his Plurality du- 
he Ting his life. 
1:3 Bur if one be retained Chaplain to any Lord The Maſter dier, 
o, For other Perſon, whoſe Chaplains are qualified ©*4fore pre- 
+ wichin this Law, and his Maſter dies,is attaint, 17m" 
\ degraded or diſplaced before his Chaplain be ****'7" 
1d preferred to a ſecond Living ; or if ſuch Lord 
is {or other Perſon diſcharge fuch a Chaplain , (as 
he may) in all theſe caſes the Chaplain loſes his 
qualification to have Plurality of Livings in- 
compatible, 
 Burtif a Dutcheſs, Marchionefs , Counteſs or c,,,,,$. 
. Baroneſs do retain a Chaplain, and after mar- The Mrs. mar- 
"Fries, this ſhall not take away the qualification 7. 
Zof ſuch a Chaplain , but that he may have Pl ,,, _ 
2% rality of Livings * incompatible within this a of 
®ZLaw, as he might have done before. Souls. 
* And if ſuch Dutcheſs,&c. retains Chaplains, ©, ,, 
, and after marries, and after becomes a Widew 
-> again; yet the firſt rerainer ſtands good , and 
| 2 was not countermanded by the marriage or 
| £7 death of the Husband, | 


. 
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of a Noble Man or Baron, that yet ne- | 

vertheleſs ſhe may retain two Chaplains, which 

ſhall be qualified within this Law. -£ 

What prefe And it is declared by this Act, that Deanrics, 

ner 7 Arch-Deaconries, Chancellorſhips, Treaſurer. 

within thy fhips, Chaunterſhips or Prebendaries in any * 
Law. Cathedral or Collegiate Church , or any Par. | 
ſonage that hath a Vicar endowed, or any Be. ® 

nefice perpetually impropriated, are not to be # 

eſteemed Benefices with cure of Souls within | 

this Act. 5 

And if any Duke , Lord', or other 5 

whoſe Chaplains are qualified within this Law, *; 

ſhall have a double capacity to qualife his # 

. Chaplains ; as if a Duke, &c. be made Lord-* 

Co.4, 118.2, Warden of the Cinque Ports, or a Baron, Mas Þ 

| ſter of the Rolls, Knight of the Garter, &'. 

in all theſe caſes ſuch Duke, Baron, &c.can but '% 

qualifie his number of Chaplains , according * 

Chaplains re. £9 his beſt qualification only. p. 
nat on ate And if the eldeſt Son of a Duke, Marqueſs, | 

life of the Fa- Ofc. retain Chaplainsin the life time of his Fa- 

ther. ther, who after dies, and the honour deſcends ©! 

C9.4-92” upon ſuch Son yet this retainer will not qua- * 

lite his Chaplains to have Pluralities within this 7 

Statute, becauſe at the time of the retainer he © 

was not capable to qualifie them. Et quod ab 

initio non valet, trattu temporis non convaleſ- © 

cit. 

Lerd diſcharges If a Duke, Marqueſs,ec. retain his full num- +" 

Chaplain: after ber of Chaplains which are advanced, and then 
they are pre- diſcharge them, yer he cannot , during their 


=p: I lives, qualifie any other within this Statute. 


£ 
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* Burif a Duke, Marqueſs, &'c. that has pow- 4 greater num. 
2 er within this AR to qualifie Chaplains, at one ** of Chaplains 
inſtant of time retain his double number of [j/***'% 
Chaplains, or any ſupernumerary Chaplains ; &,., ,,.,-- 
in that caſe, thoſe only ſhall have he break Drone 
qualification that are firſt preferred. Quia in 

quali jure melins eft conditio poſſidentis. 

If one that is qualifed within this Statute Co.4.79.b. 
take a ſecond Living incompatible , and be in- Dyer 312-p.32. 
ſtiruted or inducted into the ſame before he have | 
obtained a Diſpenſation,the firſt is void; though 
Dyer makes a quere of it. 

'* And note that it hath been reſolved , That 7hi Lew © 
> the King himſelf cannot diſpenſe with this Law. ** di/penſable. 
 Dyer.351-9:2-327.2-f:4- Trin.18 ELC.B.Coxes 

| Caſe 


Po have a Living under the value Vanghans Rep. 
f 8. and take another without Diſpenſation, 129: >uute ver» 
the firſt is yoid;and if hedo not read the 39 Ar- ©* Higecn- 
# ticles, or do not do the other things preſcribed 
27 inthe ſixth Chapter of the firſt Book, whereby 
the ſecond Living is void ; yet that helps not , 
but that the firſt Living is void , and the Pa- 
tron may t, but no Lapſe will incur un- 
til a legal Deprivation and notice to the Pa- 
tron. 
But if one that is qualified within this Law 4 Pluralift nege 
to have two Livings incompatible,ſhall neglect {*#* # ſubſcribe 
at che time - his Inſtitution to 0 age the 7 — 
* 239 Articles of Religion, though he be after in- k 
A Joted into the feeand rms yet this ſhall cr ddke 
> not make the firſt yoid, for his Inſtitution and Hob.1 5 7.; 

* Induction were both yoid ab initio ; but if ſuch 

perſon had ſubſcribed the Articles , at the time 

of his Inſtitution, and had after negle&ed to 
read them within two months after bis InduRti- 
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RY on into the ſecond Living, this makes both I; 
Vaughan 129. vings void (as was lately adjudged) becauſe fre | 
&c, two months he was :compleat Parſon of the & 
| cond Living. | 
Mob.r 57.7 And if a Parſon, &c. that is qualified with. 
in this Statute to have Plugality of Livings in-% 
compatible, be made a Biſhop, his qualificati 
ceaſes, ſo that after he cannot take two Bene. 
fices incompatible by force of ſuch qualificati. 
on; but if he had two Livings before he wa 
made Biſhop by qualification and difpenſs.” 
tion within this Statute, he may retam them ® 
by Commendam : and:although he were the 7 
King's Chaplain, it alters not the caſe ; for by 
the acceptance of a Biſheprick he ceaſes to be ® 
the King's Chaplain within this Law. F 
Parſons 1.9w, And if a Parſon have one Living ihcompa- 
12. 14 & 15. tible, he cannot obtain another with 'Cure'to be 
Uniting « Li- united, unleſs he be qualihed and (have a Dif- 
ving i @ Pls- yenfation, but that the firk will be voud. , 1 
—_ Mr. Hughet in his Parſons Law pits two | 
Parſon and Vi- * «; _O-— puts F 
ear of the ſam Caſes, which he is of Opinion are out of. the 
Church, $i&c. danger of this Law. The firſtis, where there 
18 a Parſonage and Vicarage endowed, and the 
Parſon withour diſpenſation or qualification ac- ? 
cepts the Vicarage : and he conceives,that not- Þ 
withſtanding that theſe are two ſeveral Advow- 
fons and Benefices, and that ſeveral Quare Im- © 
pedits may be brought of them, and that feve. 
ral Ations are maintainable by_the Parfon and 
Vicar concerning their pofleſſions; that yet * 
nevertheleſs, the preſenting; of one. perſon ro * 
both is no Pluralicy within this Starute or the 
Canon : becauſe the Parſon and Vicar have 7 
both bur one Cure of Souls : Beſides, there is a 
Proviſe in the A&,. Thar no Parforage with 
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2 Chap.4- 


L; 2a Vicarage endowed ſhall be accounted a Bene- 
for fice with cure.of Souls within that ACt. 
6.38 Burt his other caſe ſeems more doubtful , and 799 Refories 


it is put where a Church has two-RefQtories , ** 9"* Church. 
each has cure of Souls per ſe and are in- 

compatible, and-une perſon obtains both theſe 

Livings without qualification or diſpenſation. 

This caſe - he conceives to be both aut of the 

danger of this 'A&t and the Canon. 1. Becauſe 

it is not in plursbus Eccleſics, 2, When there 

are ſeveral: Advowſons m one Church, nexher 

Parſon bath the whole cure of Souls; and the 

= words of the Statute are , Hawng no Benefite 

* with cure of. Souls of the value of eight pounds, 

"rakes and acctpss anotber Benefice with cure of 

= Souls, rc. But here the Church is one and 

the ſame, and-the Cure of Souls the ſame ; and 

therefore as he conceives neither within the 

danper of the Statute or Canon: bur in a private 

"ZFReport that | have, this very point came in que-. 

ion in the latter end of the Queens 6 , and Cooper verſa 

the Reporter ſays, "That Waimeſly and Beau- ,,* 

mont were of -Opinionzthat this Gaſe was with- Sarretrys 

in the Statute : but Anderſon doubtedgand ſeem- There is now a. 

cd to incline to the contrary.. Ide quere inde. 1000 qualifica- 

Z By the Reſolutions of the ſeveral Caſes before 5%"? * leaſt in 

WFrnentioned, it is worth obſervation , how the 58409.773er- 

Judges of the Common Law have endeavoured cpaplains of 

to advance this Law, and reſtrain the qualifica- rheXing, Queen, 

4 | Princes of the 

®Blvd, and Dowagers, and probably as many move by birth and —_— 

"Rand there are about 4300 Livings in England of 10 pound per annum in 

' 3 he Kings Books, and upwaris; and it 1s not the teaft Livings the Pluraliſts 

2catch at, though as firft they crepe into the Church, whers Livings were ſo 

ſmall they were nit able to maintain 4 Miniſter ; and if the 41 Canon of 

k- —_— were obſeryed, many miſchiefs in thu caſe might be prevented, 
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ralift;, 4 wory- a year, when they conſider how great a ſcan- k 
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tions: And yet when all is done, this Law pro- © 

duces little mbre effe&t , than the transferring _ 

the power of Diſpenſations in this caſe from the / 

Pope, and ſcattering it amongſt the Nobilit © 

and others ; and how many Plaraliſts are there 

in England, that hardly ſee either of their L:\ 
vings in « year ? {© that generally the beſt Lz 

vings in the Ki are ſerved with poor } 

Curates,and no hoſpitality kept : A thing worth © 

the Conſideration of a Parliament. - 4 

And it is to be hoped that our Noble Lord /* 

when they conſider the great damage the 

Church ſuffers by Pluralities, the many poor” 

The Lerd Chan. Souls that are negleed in danger to periſh,” 
celer Elſmere at the great diſcouragement it is to Learned Men,” . 
the Conference when they ſee many of meaner worth enjoy” | 
to pe nt , two Livings api des Prebends,Deanriey, 
be never gave Sine Curs's Oc. and the abler and better Man, 
axy ef the Kings for want of Friends is never able to riſe higher? 
Living: to Plu- than a poor Curacy of twenty or thirty pounds”? 


A f _ dal it is to our Church, and it is to be feared,” 
af, Hiſ.lib.16, attended with a Curſe ; I fay, it is to-be hoped? 
p16. their Lordſhips will become ſo much Self-deni-! 
ers, as to lay down this Priviledge where they 7 
received it, certainly a bleffing and the pray- > 
ers of the poor Clergy would atrend it, and if 
advantage ſhould be reckoned in the caſe, I * 
know none their Lordſhips enjoy by it, for | © 
am bound to ſay that for their Lordſhips ho + 
nour, that I do not know a Lord within the © 
compaſs of my knowledge, that keeps a bene» 
ficed Clerk for his Domeſtick Chaplain , but 
have Chaplains of their _—_— low "= 5 
honourable ſtipends and ts in due 
time, bur if their Lordſhips ſhould not "= I 
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Chap.5- Counſelloz, 

> ling to lay aſide this priviledge,the Archbiſhops 
2 thar have the power of Difpenſation,might re- 
W medy it in part, orin all, *&r his Sacred Maje-' 
ſty in denying Confirmation. God grant all 
* may be done for the good of the Church. 


MA 


CHAP. V. 


The fifth Chapter ſhews what Simony 
i, and who ſhall be ſaidiobe guilly 
of it, and what are the dangers enſu- 
zng therenpon. | 


3 Hs ſhewed my Clerk how to obtain a 
| Benefice, and likewiſe thoſe which are 
& qualified how. tv take a ſecond Living ; It reſts 
& that I ſhould ſhew them what is to be done af- 
= ter Induftion to confirm them in their Beneh- 
$ ces : But becauſe Simony is not only ſcandalous 
2 to the Clerk that is guilty of it, but alſo very 
2 dangerous ; and I told my Clerk in the ſecond 
Chapt.that he muſt obtain hisPreſentation with- 
out any corruptor {imoniacal contra&;I thought 
2 it fit by the way to let my Clerk know,not only 
= what Simony is, bur likewiſe the danger that what Symon) 
3 attends it. Simony by the Canoniſts and School- #.Panormir. c. 
* menisdefined to be , Studioſa woluntas emend; Nemo extra ev, 
7 wel wendendi aliquid ſpirituale aut ſpirituali 5” , 
c Aq. 20.24. 
= annexum opere ſubſecuto. And Thomas Aquinas 9.100. Art.1. 
* ſays, Quod Simonia dici videtur a Simone Ma- Cro.El.789. 
* $0, qui donum Spiritus Santi emere woluit, ut Tho.Aq.ibid, 
. ex venditione Signorum qua per eum fierent A-4- 
* multiplicatam pecuniam lucraretur ; & ſic ili 
qut ſpiritualia vendunt , conformantur Simoni 
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Hoveden i his Mago in intentione, in au vero illi qui emere 
Hiſtory of H. 2: yolunt : Illi autem qui vendunt in attu imitan- 


mentions 4 Ca- 0 JP» 6pegr : 
nw wade by Ry. 7 Giezi diſcipulum Heliſzi , de quo legitur 4, 


chard Archbi. Reg: C5- quod accepit pecuniam a lt proſo mun- " 


ſhop of Canter- dato, unde: wenditores Spiritualium poſſunt dici, 
bury, thas the non ſolum Simoniaci , ſed etiam Giezite. And 
Patron that St, Gregory ſays, Quicunque ſacros ordines wen- 


preſents by Si- 
oy Sacks 6G dunt aut emunt, Sacerdotes eſſe non poſſunt, ut 


his Advowſon [criprum eft. Anathema danti, Anathema ac- | 


for ever. Spced Cipienti, hat eſt Simoniaca hereſis : Quomods 
5OF.2. ergo, fi anathematiſati ſunt,& ſan#i non ſunt, 
In Regiftr. hab. /,12ificare alios poſſumt ? Et eum in Chriſti 
Yui = corpore non ſunt, quomodo Chriſti corpus trade- 

re wel accipere poſſunt? qui maledittus, bene- 
Ibid.Canon dicere quomodo poteſt. And the fame Holy Fa- 
Presbiter. ther further ſays, Sz Presbyter per pecuniam 
- --1 «nc "* Eccleſiam obtinuerit,, non ſolum Eccleſia prive- 
rw that pre. 19s ſed etiam Sacerdotii honore [polietur. And 
ſents by Simony it appears clearly , that the very intention to 


ſhould loſe his buy Spiritual Gifts or Preferments, carries with *: 


Patronage for jt the guilt of Simony, as well as the ad it 


ever. Hoveden ſelf; And therefore the holy Apoſtle faid to 


H.2.p.310. 


Speed'5oF. 2- Simon Magns, Cor enim tuum non eſt reftum 


At.Apoſt.c.8. coram Deo ; yaw roms itaque age ab hac ne- 
V. 21.&c, quitia tua, & roga Deum ſi forte remutatur 
, tibi hc cogitatio cordis tui : But this is in foro 
conſcientiz only , and not puniſhable by any 

Human Laws, unleſs it proceed to the Act. 


Diviſion. Simony by the Canoniſt is diſtinguiſhed into 
Canons againſt Simo1.41ce & Simoniacus : The frlt is where 
S1mony. the Clerk comes in by Simony , whereunto he 


is not party or privy : Simoniacus is he which 
obtains a Spiritual Preferment by a corrupt and 
{1moniacal Contract, to which he is party or 
p11vy, and conſenting. | 

Againſt this corruption in the Church many 
Canons 
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: Chap. 5. Counſeloz. 35 
* Canons have been made , amongſt which 1 
2 fhall inſtance only two , and thoſe Provincial 
* ones of our own Nation. The firſt was made 
> in the year of our Lord 1229. in the time of 
> Richard VWitherſhead Archbilhop of Canterbury, 
* and is as follows. 
| þ Nulli liceat Ecclefiagp nomine dotalitatis ad | ,_._ _ 
j aliquem transferre, vel pro preſentatione alicu- Nu 1iceat 
27 ji perſone pecuniam wel aliquid aliud emolu- Ecclefram &c; 
* mentum patto imterveniente recipere : quod ſi- 
* quis fecerit, & in jure convittus vel confeſſus 
© fuerit, ipſam tam Regia quam noſtra freti au- 
* thoritate patronatu ejuſdem Eccleſiz in perpetu- 
um privari ſtatuimus : But it was not ſuthci- 
ent by a Canon to deprive a man of his Free- 
hold or Inheritance, be the word in perpetwum 
* taken for life, or for ever, as it imports ; nei- 
* ther was this Canon ever put in execution , or 
+ attempted ſo to be, that I find. 
> Theother Canon I made mention of, I find cy, Quia ple: 


.> amongſt the Canons of Orthobonzes , the Popes rumue. 


 Legate here in England, which is to this effect. 
Quia plerumque evenire didicimus, quod,cum 
| ad wvacantem Eccleſiam fuit preſematio faci- 
| enda,is quipraſentandus eft prims cum Patrono 
. de certa Summa de bonis Keele ie ſibt annuatim 
+ ſolvenda paciſcitur, & ſic patus ad Eccleſiam 
2 preſentatur. S. Nos huic aftui tam Simomic vi- 
+ tum quam Eccleſia diſpendium mgerent i occur- 
J rere intendentes, univer(as promiſſiones & patti- 
; ones huſu/modi penitus revocamus , & eas im- 
- poſterum fieri diſtrictins inhibemes : Et ſt fatti 
fuerint,wvires aliquas decernimus non habere. 
But this Canon was of as little effect as the 
other, as to the making the Contrats void , 


+ Which were only dererminable at the Common 
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Law, where this Canon could not be'pleadedin 
Bar. I have mentioned theſe two Canons, not 


for the validiry or uſe ſo much, as to ſatishe *; 


'Cro.£1.783, the Reader what Provincial Canons we have a- 
+ 789... gainſt Simony, and. to how little effect they 
Per Warburton. were before the Statute of 31 Eliz. But there 


Wl 


* Þ Þ 


Stxtingm pri- 


\wvatur ipſo facto GFcater force , wherebPSimoniace is puniſhed - 
+ de ommibus dig- by Deprivation 5 and Szmoniactrs by Deprivati- a 
nitativvs, beve- on and perpetual diſability *,not only as to the 


 Feirgficii, © Church he was preſented to upon a Simoniacal 


efficitur inhabi- ; a 
i: 14 nz; Conract,bur allo to all others: And being m1a- 


'3Inft. 154. rum mn ſe,itisnot diſpenſable either by the Ring 


or any other, 
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Tho.Aq. 20. 2.6, - And it has been held by ſome of the Fathers |. 


q.1oo.Art.1, to be a Hereie, if not the Sin againſt the Holy 


Sect.2. Ghoſt : But neither the greatneſs of the fin, nor 7: 


St.Aug.dchzre- the ſeverity of the Canons were ſufficient to re- 7 


{ibus in princi- 


pio. ſtrain this evil in the Churchgtill the Parliament 


hav.1. q.1.&c. 31 Eli%. it was enacted : 
6.1. i. That if any perſonor perſons, for any ſum 


« 


St.Greg,in Reg. Of England took it into their care, and in the « 


= 
- 


Stat.31 El.c.C. of mony, reward, gift, prop or benefit, directly * 


Statute a- ts 
gainſt Simony, OY mndireftly, or for or 


17 reaſon of any promiſe, 


agreement, grant, bond, covenant, or other aſſu- | 


rance for any ſum of mon), reward, gift, profit, 

or benefit whatſoever, direttly or indireftly,ſhal 
* Relatesro * Preſent, or | collate any perſon to any Benefice 
"IS th with Cure of Souls,Dignity, Prebend,or Living 
+ Thes us to Bi- Eccleſiaſtical,&c. or|| give or beſtow the ſame 
ſhops. for or in reſpett of any ſuch corrupt cauſe or con- 
|| Donatives. ſideration, that then every ſuch Preſentation, 


Collation, gift, and beſtewing, and every admi|- © 


* Þ. ſhops. ſion, * inveſtiture and induction thereupon ſhall 
# be utterly wid, &c. 
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Hnd that the Queengher Heirs and Succeſſors, |» 


{Be 


FE * Chaps. Counſelloz; 


- #o preſent, collate, &c. for that one Turn only. 


3 or take any ſuch ſum of mony, &c. or that ſhall 
' 7 take or make any ſuch promiſe,&c. ſhall forfeit 
and Joſe the double walue of one years profit of 
” every ſuch Benefice. And the perſon ſo corrupt- 
; ly taking any ſuch Benefice, ſhall thereupon and 
a > from thenceforth be adjudged a diſabled perſon 

 2n Law to have and enjoy the ſame Bencehice, 
&C. 


is. mit, inſtitute, inſtall, indut#,inve#t, or Place a 
y my perſon in or to any Benefice with cure , &C. 
Yr * That then every perſon ſo offending ſhall forfeit 
& ** and loſe the double value of one years profit of 
it > ſuch Benefice,&c. and that the ſaid Benefice,&c. 
e *: ſhall be eftſoon woid,&&c. And that the Patron, 
or perſon to whom the Advowſon,&c. ſhall and 
m  maybyvirtue of this Att, preſent or collate,%c. 
>: as if the perſon were naturally dead; but nolayſe 
e, = hereby to incur till ſix months after nctice. 

>: © 3-Andif any Incumbent of any Benefice with 
f,*: cure of Souls , do or ſhall corruptly reſign or e:c- 


And that every Parſon, &c. that ſhall give Penalty. 


2. And further, that if any perſon ſhall for 15, 

* any ſum of mony, reward,&c. (ut ſupra ) dirett- 2/tate as 
g ly or indireitly(other than for ſmall and Jawful ® 
* fees) or for or by reaſonof any promiſe, &c. ad-" 
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Againſt corrupt 
Reſigna tions 


7 changethe ſame;or corruptly take for or in reſpe&} and Exchanges. 


6 f the reſigning or exchanging of the /ame,direct- 
' lor mairettly,any penſion,ſum of mony,or benefit 
e } whatſoever ; that then the giver and taker of 
- | any ſuch ſum, &c.corruptly, ſhall loſe double the 
[ value of the ſum [0 groen, taken, or had; the one 
* "> balf to the Queen, &c. and the other maety to 
l bim that will ſue for the ſame, &c. in any of 
> ber Majeſties Courts of Record,in which no Ef 
3 Aloin, &c. 
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z5 The Parſons Part. * 
—_—— 4. Provided, that this AF ſhall not reſtrain 
Cenſures ſaved. gyy cenfures Eccleſiaſtical,$: "'l 
S1mony 1n Cr- F. And fi urther it is provided 5 fe any - 


poors » Aru perſon ſhall receive, or take any mony, fee, re- | 
fo preach. ward, or any ther profit dire&ly or m wrettly;, © 
or ſhall take any promiſe, agreement, covenant, © 
bond, or other aſſurance, to receive or have any | 
mony, fee, &c. diretly or indirealy , to him or | 
themſelves,or any of their,&c. Friends (all law- |; 
ful and ordinary fees excepted) for or to procure | 
the ordaining or making of any Miniſter , &c. © 
giving any order and licenſe to preach , ſhall 
loſe forty pounds; and the Miniſter ſo made ten | 
pounds. And that if ſuch Miniſter within ſe- 
wen yearsnext after ſuch corrupt entring into the 
Miniſtry, &c. ſhall accept or take any Benefice, 
living, or promotion Eccleſiaſtical, the ſame It 
wing after Induttion, &c. tobe void. And that 
tve Patron may prefent , &c. as if the party ſo © 
indutted were naturally dead ; the one half of ©: 
the ſaid forfeitures to be to the Queen, &c. and 
the other half to the Informer, be recovered (ut 
ſupra.) | 


Sa HEL > 


And I do not obſerve that the corrupt Pa- ' : 
trons were in danger to ſuffer by any Law or *: 
Canon before this Law was made; for, as I ſaid M 
before, his right could not be taken away by a © 
meer Canon not confirmed by Parliateat z and * ” 
before this Law was made, the Incumbent that ' 
came in by Simony held the Living which he _ * 
obtained by Simony, until he was legally and 
Judicially deprived by Sentence Eccleſiaſtical , 
wherein he often eſcaped for want of ſuch proof 
as the Spiritual Laws required ; but this Stature | 
ftrikes at the root, and makes as well the Pre- 7 
L, ſentation, 


Canm 221:uft 
Law, 
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Chap.5- Counſelloz, 


: ſentation, as the admiſſion, inſtitution and in- 
duRion void : So that if this Statute had not gi- 


tron might have preſented a new Clerk ; orin 


n. his default the Church would have lapſed. But 


R : by this At che corrupt Patron does not only 


loſe the preſentation to the King pro hac wice ; 
but alſo two years value of the Church, not ac- 
cording to the valuation in the King's Books in 
the Firſt-fruir Office ; bur according to thetrue 


, 2 and utmoſt value of the Church. 
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But if one that has no right to preſent ſhall, 
by means of a corrupt and Simoniacal agree- 
© ment preſent a Clerk, who is by his preſentati- 
+ on admitted, inſtituted, and inducted into a 
Church ; yet this ſhall not entitle the King to 
preſent : Gor though the ACt of Parliament 
makes all void , yet an Uſurper cannot forfeit 
| the right of another in whom there is no fault. 


* tation within this Law, although the Clerk be 
not privy to the corrupt contract. 
And it ſhould ſeem by the penning - of this 


> AR, that the forfeiture of the double value of 


the Church is incurred by the corrupt contract 
only ; but the preſentation is not forfeited to 
the King , unleſs the Clerk be de fatto preſent- 
ed or collated upon ſuch corrupt contract. 


_ 


ven the preſentation to the Queen, the true Pa- | 


3 Initis go” 


3 Inft.1 5 *: 


-* Note, That the Patron ſhall loſe his preſen- Co.1 2.74. 


And it matters not whether the Incumbent, Clerk ner privy 


, * 2 that comes in by Simoniacal contra&t , were *? *7* S/mony. 


> privy thereunto or not, asto making the Church 


How the Canon 


- void : But the great queſtion is , Whether the 7.,, þ,,;, 
- Clerk that is - upon a Simoniacal con- in this Caſe, ſee 
tract, to which he is neither party nor privy,be Gratian. Cauſa 
diſabled for that Turn to be preſented by the 
3 King to that Church, 


1.4. 4+ & Gre- 


goriesDecrerals 
de Simonia, 


D 4. I 1619. 
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Fowler verſus 
Lapthorn, 

. P.17 Jac, BR. 


Cro.El.788, 


Cro.Jac.z3s, 
Bulſt.3.92, 


The Parſons Part I, *Z( 
] have ſeen the Report of a Caſe in the latter ; 

end of the Reign of King Fames, where jt 3 
was adjudged, That if a Clerk were preſented Wt 
upon a Simoniacal contract, to: which he waz 
not party or privy, that yet notwithſtanding 2 t 
it was a perpetual diſability upon that Clerk, at 
to that Living. . "Ft 
: 

t 

if 

| 

\ 


And in the Caſe of Baker and Rogers, M.41 
and 4.3 EI. B. R. The Caſe was, Baker agreed, * 
the Church being void,to give the Patron 1801, 
for the preſentation, who preſented his brother, 
who knew nothing of the corrupt contract till 7? 
after induction : And though it was clear, tha . * 
the grant of the Preſentation during the vacar- 
cy was meerly void, and that Baker preſcnte(®; 
as an Uſurper ; that yer notwirhſtanding the? 
Clerk was in by the corrupt contract ; becauſes 
it was not to be intended,that the Patron would © 
have ſuffered the Uſurpation ,- had it not been 
for the- corrupt contrat: and there it ſhould 7? 
ſeem by Mr. Juſtice Warburton, that the Clerk © 
was diſabled quoad han. - + KR: A 

And in a Cauſe between the King and the?! 
Biſhop of Norwich, Cole and Sair, Sir Georgel 2 
Crook, who was a-Counſel in the Cauſe, report; | | 


l 
C 
: 
c 
| 
| 
I 
'1 


that Sir Edward Cook affirmed it had been ad- 3 
judged, Thatif a Church be void, and a ſtran- 3 
ger contraCts for a ſum of 'mony to preſent one 
who is not privy to the Agreement , that not- *3 
withſtanding the Incumbent coming in by the -* 
Simoniacal contract, is a perſon diſabled to en* 2 
Joy that Benefice,although he obtain a new Pre- 
ſentation from the King ; for the Statute, as to 
that Living, has diſabled him. during life. "I 
I muſt acknowledge, it the Law be ſo taken, 7 
it is yery ſevere; but let us hear Sir Ed. Cook *Þ 
A T1 him- 
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tter Þ 
e i © 


imſelf ſpeak, and he in his Coment upon this 
ratute, ſays, that it was adjudged in the be- 
fore-mentioned Caſe of Baker and Rogers, that 
Z where the Preſentee is not privy nor conſenting 
"2 to any ſuch corrupt contract, as is forbidden by 
© this Statute (becauſe it is no Simony in him ) 
'Z therethe Preſentee ſhall not be adjudged a dif- 
3 abled perſon within this At ; for the words 0 
@ the Statute are ( And the perſon ſo corruptly gi- 
ving:) So as he ſhall not be diſabled, unleſs he 


on 
er, 4 
till 7 was reſolved, 2. 13 Fac. 

ha. And Sir Edward Cook in that Book,that gocs 


an 


be privy to the contract ; and fo fays he thereir 


under the name of his :welftrh R 
t doubt was his own, reports, 


red#, Ou 
the adjudged in the Caſe of Dr. Hutchinſon Parſon 


uſe 
11d 
en 


* of Kenne in Devonſhire by the whole Court , 
that if a Clerk be preſented upon acorruptcon- 
en_& traCt within this Statute, although the Clerk be 
1d Inor rivy thereunto; yet the preſentation, ad- 


c> © mithon, and induction are all void within the 


© Letter of the Statute : for the Law intendeth 


he - to inflict puniſhment upon the Patron , being 
peſ. the Author of this corruption, by the loſs of his 
t5_ ©; preſentation ; and upon the Incumbent, who 


d- 
ne 
IC 
1 
1e 
1 
_ 
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*# came in by ſuch a corrupt Patron,by the lofs of 
& his Living, although he never knew of the cor- 
rupt contract ; but if the Preſentee were not 
! cognizant of the corruption, then he's not with- 
in the clauſe of diſability within the ſame Sta- 
* ture ; and fo (fays he) was the opinion of all 

: x Judges of Serjeants-Inn in Fleetftreet, M. 


And it ſeems to me upon the penning of the 
# Statute, that this Opinion is more rational than 
the former, for the words' of the Statute are ; 
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Þ feels _e That the perſon ſo corruptly taking, procuring} C 
= bl pms ſeeking or accepting, ſhallze*c. from thenceforth) © þ, 
he nas, be adjudged a diſabled perſon in Law , fo baw 
ace promoted, 07 enjoy,&c. And though the Incumbent in thi © 
may upon a vo- Caſe take and accept the Benefice upon the cor-1! 
luntary reſizna- rypt contra, yet as to him it is not corruptl;; 
pvn—4 1 og my * But this being - a point thus contro# 
= (on ” 7;. Verted, I ſhall not take upon me to determine, 
wing again. but leave it to theyudgment of the more learned 
Greg.Decret.de Þ I ſhall in the next place ſhew what con. 
tranſlatione E- traGts have been held Simoniacal within the® 
av py L meaning of this Law. 24tþ 
3 9,,.*% In a Cauſe between Dr.Graunt and one Bow-?R( 
17 contra# den, it was held || (upon an Evidence to a Jury)# 
ſhall be ſaid that where two Parſons agreed to change their 
pge yl Livings, and the one promiſed his Patron, tha 
o_ Lok * if he would preſent the other with whom he 
" was toexchange, that he ſhould make the Pa 
tron a Leaſe of his 'T'ythes at ſuch a Rent ; and 

this was held Simony , although the other wa 
not privy to the contract, he making the Leak 


after. | 
More 91£. The Father in the preſence of his Son being 
Cro.El.685. a Clerk, purchaſed the next Adyowlſon of 4 : 
—4——4 gy Church, the preſent Incumbent of the Church WM 4. 
04 Ka being ſick, and not likely to live, who ſoon after WM al 
died , and he preſented his Son ; and this was i A 
held Simony within this Statute : But if this hal # Þ 
been done in the abſence of his Son , it had not iT vy 
been Simony,becauſe the Father is bound to pro- 7 J 
vide for his Son. Quere of the difference. *n 
Winch. 63. And by Hutton it was held Simony to pur- }7 t 
ay p verſus chaſe thenext Advowſon, the Incumbent being IÞ t 
m_ lick. St 
Hob. 16s. In the Caſe of one Winchcombe againſt the i f 
Biſhop of Fincheſter and PuleFton,the caſe was, I £ 


One 8 
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ng... One Say bar ned with the Patron (the Incum- 
on! ! bent being ſick) for ninety pounds to preſent 
a% him when the Church ſhould be void, and for 
thi {the better aſſurance took a Grant of the next A- 
cor! Fyoidance,to Friends in truſt ; The Incumbent 
th/2 died, Say was preſented , and this was held Si- 


I Fmony within this Law. 


budding, will make this good Law of no effect; 


1 mean the;taking Bonds for reſignation, And 
*©this pradtile;took its riſe from two caſes in Sir 
" George Crook's Reports. 
ry)s 


which he intended to be a Clergy-man, and ha- 
ving obtained a Preſentation from Queen El:z. 
for the Church of Streetham , agreed with the 
Defendant that he ſhould be preſented, fo that 
he would refign when Fones's Son was qualifi- 
cd tor the Living , whereupon the Defendant 
&# entred into a Bond of a thouland Marks penal- 


1 Y to the Plaintiff upon this condition (having 
1 firſt recited the Agreement) that if the Defen- 
h WF dant within three months after requeſt ſhould 
er W abſolutely reſign his ſaid Benefice, that then &c. 
v 3 And in an Action of Debt brought upon this 
d # Bond, the Defendant pleaded non requiſivit , 
X 7 which was found againſt him ; and in Arreſt of 


= Judgment it was moved , "That this Bond was 
** made for the performance of a Simoniacal con- 
.& . . . 

- {> tract, and therefore void ; but notwithſtanding 
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There. is of latetime a practiſe introduced by Bends for Re- 
corrupt Patrons, that, if not nipt early in the ſignation. 


The firſt was between Fones and Laurence, Cro. Jac. 248; 
$ Zac. The Caſe was thus : Fones had a Son 274. 


; i; the Court gave Judgment for the Plaintiff; and Cro.xbi fapra: 


Z two reaſons are given for the Judgment ;_ The 

e 7 firſt was, becauſe there was no averment of the 
» & Sumony ; theſecond, that it was not material as 
45 to 


» 
- &© 
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Cro.Car. 1 80, 
Hur.iu1. Jones 
220. 
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to the Bond, becauſe that Statute did hat mak © 
the Bond or Contrats void , but only the Pre, Tit 
ſentation,&c. for this I clearly infer from the © 
concluſion of the caſe. *But I confeſs the ſenk 
of rhe Court was,that in'truth, if a man be pre. 
paring a Son for the Clergy, and hayea Living 
in his diſpoſal, which falls yoid before his $ 
be ready, he may lawfully take a Bond of ſud 
perſon as he ſhall prefent,to reſign,when his Sa! 
1s become capable of ſuch Living ; and I hai 
nothing to ſay againſt that Opinion, bur it is ve. 
ry juſt and reaſonable, Nature obliging that eve] 
ry one ſhould take care for his Poſterity: But if 
a Patron take'a Bond abſolutely to reſign upa} 
requeſt, without any ſuch cauſe as the prete 
ment of a Son, or to avoid Pluralities, or Nor 
refidence,or ſuch reaſonable cauſe, but only toz 
corrupt end and purpoſe to exa&t mony by thi 
Bond from the Incumbent , or attempr it , th 
perhaps theBond may be.good againſt the perſa} 
that entred jnto it, yet Iam clear of Opinion fr; 
my own part,that the ſaid Bond makes theChurd 
a, ves the preſentation to the Kingzand 
it ſhovld | in Fones and Lawrence's Caſe,tha® 
if Simony had been-averred, it would have bea® 
lefr to a Jury to have adjudged what the inter 
tion of the corrupt Patron was, 3 

The other caſe upon which theſe ſubtil Simo-® 
niſts build , was between Babington and Wood, * 
5 Car. 1. B. R. where the Caſe was likewiſe in, 
Debr upon an Obligation with a Condition,” 
that whereas the Plaintiff intended to preſent” 
the Defendant to ſuch a Living, that if the Det 
fendant upon requeſt after his admiſſion ſhould? 
reſign, that then the Bond to be void, &c. Upon's 
Oyer of this Bond and Condition, the Defendants” 

demurred, 


+ oe tet ad an 4 aA 9g nm» oO Ho 


£ 
et q 
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yam 
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nab demurred, and Judgment was givenfor the Plain- 
Pre, Tiff: Bur all the Court conceived, that if the De- 
| the Ffendant had averred , that the Obligation had 
ſens Fbeen made with intent to exact mony , make a 
pre. FLeaſe,&c. which in it ſelf had been Simony;then 
ving upon ſuch a Plea peradventure it might have ap- 
peared to have been Simony, and then it might 
have been a queſtion, whether the Bond had 
deen good or no 3 but upon this Demurrer it 
did not appear there was any Simoniacal con- 
tra, and ſuch a Bond might be made upon a 
#Zg00d and lawful deſign, as the preferment of a 
Son, as in Fones and Lawrences's caſe before, to 
avoid Non-refdence, Pluralities,&c. So that it 
appears by both theſe Caſes, that Bonds taken 
upon prudent and juſt ends to reſign, are non- 
Simoniacal, but where ſuch Bonds are taken up- 
on corrupt deſigns , and it be made appear by 
any ſubſequent practice or action, it is clearly 
Simony, as if the Bond had been expreſly to 
c&# pay mony ; for what difference isthere between 
-48 a Bond exprelly to pay mony,and a Bond to re- 
ſign, which is to pay mony, it the Patron fay, 
either pay me ſo much mony or reſign,when all 
© the world knows in ſuch a Caſe the Parſun muſt 
# pay the mony, or reſign and be undone ? And 
2 the world ſhall never perſwade me, that thoſe 
X Reverend Judges that gave theſe Judgments e- 
* ver intended turther : and I hope that thoſe Re- 
, > verend Judges, that now ſupply their places, 
*® will diſcountenance and diſcourage ſuch prati- 
= cesthattend fo much to the ruin of the Church 
= and Religion; for I know nq Law that tends 
#. more to the advancement of learned and religi- 
23 ous men than this Law doth , and therefore 
= oughtto have abenign conſtruction tothe end it 
> was deſigned, I 
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Noy 22. T.15 I finda Caſe reported, I cannot fay that itz 
Jac. ro. 1051. by an Authentick hand, bt fuch as it is, I wil Pe 
CB. give it the Reader ; it was between Sir oh uſe 
Paſcal and one Clerk in the r 5th year of King yn) 
. Fames, upon Evidence to a Jury it was held 
that ſuch a Bond was Simoniacal, but the Cir:2BÞc 
cuniſtances not appearing in the Book, the i 
can be of no great Authority. 1 
But before 1 ſhake hands with theſe Bonds d%&#3 
Reſignation, it will be convenient I give my{Wer 
young Clergy-man ſome Cautions againſt then;Wuc 
for it is an old faying, The Reſetter is worſe than WCc 
the Thief, for without Reſetters there would b*MRe 
few Thieves. 3 
Advice again} And 1. I hold it a great difreputation for any 
Bonds for Re- Clergy-man to give any ſuch Bond,which mayi# 
ſfgnation, have the leaſt tinfture of Simony; nor do I be 
lieve any man of worth will do it, unleſs it be 
upon ſuch reafons as aforeſaid. 
2. If ſuch Bond carry with 'it a Simoniacal 
corrupt deſign,it makes the Clerk no lefs guilty 
of Simony than the corrupt Patron ; and then 
the Clerk not only loſes his Living by this Stx 
| tute, but is for eycrincapacitated to have it by 
Coneil.Remen, any future Preſentation, and by the Canon-Lay 
$i quis vendide- is to be degraded and incapacitated to all other,? 
rit. 3 Inſt.153. C.1.4.1. Presbyter f,&c. :Jot 
| MargineNoy Taſtly, If hedo not reſign upon requeſt, he $ 
hs is ſubject to the whole penalty of the Bond; 
for Simoniacal Bonds, ContraQts , &c. are no: 
made void by this Act,but only the Preſentment, F 
&c. And ſo you may obſerve a difference be 75! 
tween malum in ſe, and malum probibitum by i J\ 
the Statute, or by the Canon Law, whereof the Z 
4 Judges at Common Law take no notice. Re: 
» "Theſe Bonds for Refignation are _— ſo i 
on 
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iti Frequent, that hardly a Living paſſes, unleſs by 
wil ZPerſons of Honour, without them, and very ill 
oh Suſe is made of them. There's a poor Vicar in 
ing ny Neighbourhood that has a Vicarage but of 
Id, $4.0 L.per annum, and was forc't into one of theſe 
r2Bonds to obtain it, and his Patron takes from 
akHim T'ythes of half the value of the Church , 
and he dares not queſtion him for them ; Opas 
(+ medico. It is time for the Clergy to pre- 
my Wer a Bill in Parliament, not only to make all 
much Bonds void, but likewiſe all Bonds , Bills, 
an WCovenants, Promiſes, Judgments, Statutes and 
b:MRecognizances, made or entred into upon any 
Simoniacal contract. Certainly no good man 
ny would oppoſe it; a fit undertaking for my Lords 
ayſthe Biſhops. 
Ve 


be 


within this Law. 
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It is now to be conſidered, what Covenants Hat Cove. 
vr Agreements ſhall be ſaid to be Simoniacal "4 9nd 4- 
greements are 

x C _ within thi 
al If a Father-in-Law, upon the marriage of his 7 .w. : 


ty Daughter, covenant with his Son-in-Law with- Cro. Car.425; 


n Wout any conſideration,but voluntarily,that when 


+MWfach a Church falls void , which is in his gift , 
y Mehat he will prefent him to it, this is no Simony 
yE&within this Law ; bur it ſhould ſeem , that ſuch 


1, Covenant in con{ideration of marriage, or any 
Fother conſideration had, made it Simoniacal. 
je 8 
- Preſentee topay 10 /. yearly towards mainten- 
t ance of his Predeceflor's Son, whilſt he remain- 
, Zed in the Univerſity unpreferred , was held no 
= Simony : And in that caſe it was faid by Foſter 
© Juſtice, rhat it was adjudged in the Earl of Su/- 
® /ex's caſe, where the Patron took a Bond of the 
& Incumbent topay 5 /. per annum to the Widow 
3 8 of his Predecefforgit was no Simony; theſe were 


- good 
£F% 
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$o where the Patron took a Bond from the Noy 142: 
| er verſus 
Mountford, 
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good charitable Reſolutions ; ſed quere ratio 
em inde ; and Foſter ſaid, that notwithſtand'” 
ing great oppoſition in that caſe, the Parſon en.',; 
joyed the Living at that time. 3 

In the next I it will be fit to conſider, ? 
what Church Preferments are within this Law; 
the Statute only names Benefices with cure « 
Souls, Dignities in the Church, Prebends and 
Livings Eccleſiaſtical. The word Benefices with 
cure of Souls , ſeems chiefly aimed at Parſon 
and Vicars in Churches Parochial: Dignitio 

2 Inſt. 155. comprehend Archbiſhops,Biſhops, Archdeacons By - 

: Deans, Chancellors, 'T reaſurers, Chaunters,Pre- ” 
Lindwood. ;.. cantors, Officials, &c. For Dignities EccleſialtWp 
9 pang * cal are defined by the Civilians to be Admini. by 
Duarynus d@ ſtratio cum Furiſdittione aliqua conjuntta. And 
ſacris Eccleſ. Lindwood tells us , Dignitas cognoſcitur alteri 
Minifir.& Be- de tribus modis, primo quando beneficium babe 
neficiirib.2-C:5  Iminiftrationem rerum Eccleſiatticarum cun 


Lindw.cap. Eſu- Pee: 
cas rug Pe Eju- Turiſdiftione : Secundo ex eo quod habet nomen 


tie verbo dig- dignitatis cum prerogativa in choro & capitule, 
nitate. Tertio quando conſtitutio wel conſuetudo Eccleſie$, 
habet , quod beneficium habeatur & reputetm 
o dignitate. 
Cap.ut Clerica- And in another place ſpeaking of Dignities, 
lis verb. dignit. he ſays, Proprie loquendo de dignitate ordo Epiſ 
_ _ copalis dicitur dignitas ; fic Abbates , Prior 
mon Low which copventuales, &* officiales we » dicuntu 
ſhall be Digni- dignitates, & in inferioribus Epiſcopo jms no 
tier.ſee 27 H.6. imponit nomen dignitatis, niſi Archidiaconis O 
5-25 E. 3.41. Archipresbyteris , propter Furiſdiftionem , 0 
"rp _ eemimentiam , quas habent ſuper alios : Im A, 
4.40. 14 8.6, ficet (fays he) Archidigconi nullam babereng 
14. 27 H. 6.3. Furiſdittionem ex conſuetudine, tamen ratio m-% 
27 H.3.19, minis ſonat in dignitatem,@c. 
Prebends are particularly named,and wy 
Ecclelt 


\ 
Fs 


, 
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ot 
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"9 Eccleſiaſtical are words of a large extent, and Fletcher verſus 
a draw in Donatives within the penalty of this —— T. 7 
* Law, as hath been adjudged, though they have **-*-BR- 

24 no cure of Souls. 
"1 Having held the Reader fomething long in 
& my Diſcourſe upon the mattcrs relating to the 
firſt Paragraph of this Statute, I ſhall, after 
ſome general Obſervations upon it, draw to 4 
Concluſion. 
And firſt it is to be obſerved, That where a- #5 may take 
ny Clerk is in by Simony, or any other digni- 92%99ze of 


= 
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9 fed perſon, every ſtranger ds well as the King, —_Y noel 
y may take adyantage of it : And therefore if the 

"WW Parſon, Vicar, or other dignified Perſon, ſhall 

i bring any Aftion for the T'ythes,or other things Sir Jo. Rowſe 
"belonging to his Church ; the Defendant '#ay ,..;.. wriohe, 
* avoid the Action, by proving that the Plaintiff p.1 7 jac. Hob. 


pbtain'd his preferment by a Stmoniacal contra&t. 167,168, 177. 
And note, "That a Simoniacl Contract , 
here the party is not preſented in purſuance 
of it, is not witbin the penalty of this Law ; but 
it ſhould ſeem, that if one that has no right pre- 
ent a Clerk upon a Simoniacal contract, he is Hov.167, 
ithin the penalty, though an Uſurper, but not 

hath been faid, to give the King the Preſen- 

ation. , 

It hath been a queſtion, If the Clerk which Simonift dies 
omes in by Simony dye iri pofſeffion of the us, ﬀ . _ 
hurch, whether the King ſhould loſe his Pre- mh « # poll 
Wentation : But it hath been reſolved thar he ſhall 
not ; for the Statute makes the Preſentation , 

ZAdmiſhon, Inſtitution, and all void ; ſo that the 
Church was never fullof an Incumbent, & nu!- 
um tempus occurrit Regi. Burt if the King ſuf- 
ter an Ulſurpation by the Patron, or any other, 
A preſenting another Clerk, who is inftituted and 
I E n- 


Contraft not 
executed. 


s 
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induted, and after dyes Incumbent, in ſuch caſe ** 
the m—_ loſes his Preſentment ; and fo it ſhould 2 
ſeem, it the Incumbent reſign, or be deprived, *: 
the Church having been once full. 


Simony and Pa- And note, there may be Simony, and neither | 


tron and Clerk Patron nor Clerk conſent or be privy to it; and 
j verſus JE the Church for that turn is by: Statute p 
Paruverus ven to the King : If the Clerk be preſented 
Potter, p. 17 : P ! 
Jac, B.R. the means of ſuch corrupt contract, though ne: 
ther Patron nor Clerk were privy or conſenting 
to it; ſo the King , though he himſelf cannatÞ 
be guilty of Simony, may preſent = a Sh 
moniacal contra& between others,and ſuch Pre-® 
ſentation is void by this At. | 
Pardon of Si- Wppole a Clerk be preſented upon a Simo- 
mony the effef?. niacal contraft, and then the King or Parliz 
Lea verl. _— ment, that is, the King in Parliament with the 
— po ' Afſent of his Lords and Commons , pardons all 
 Simony by expreſs or general words,thoughthi 
Hob. 167: may pardon the Penalties , yet the Church r-# 
mains void. | p 
De minifteriis [I ſhall now conclude this Paragraph with the} 
& hab.1.qa. ſaying of aholy Father of the Church , viz.$ 
Canon cum Or- Ambroſe upon this Subje&t ; Cum ordinare 
_ ; Epiſcopus quid dedit? aurum fuit : quid pert 
| &# du? anima ſua fuit : Cum alium ordinart 
' quid accepit ? aurum fuit : quid dedit ? Lepil 
, fuit, $ 
3 Inſt.155'- I am now come to the ſecond Paragraph 
The reaſon of this Statute, which Sir Edward Cook (who ws 
5 « + S— 3 a Member of this Parliament) tells us was a6 
_ Admiſicns, ded to avoid haſty and precipitate admiſſions, 
inſtitutions and induCtions, &c. to the prejudic} 
of thoſe that have right to preſent, and thereb 
putting them to their Actions to recover the 
rights, and there are ſeldom Bribes ( as I mz 


ſay 
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aſs © ſay) in this caſe given, where the Patron has a 

ild 5} good and ſure Title. 

d, 7. Thetaking or giving abovethe uſual Fees in 
* this Caſe, is as well dangerous to the Clerk as 

zer © the Officer ; for the Church ſhall be void , fo 


ad} thatthe Patron, that has right to preſent, may 

i. preſent again; and the Uſurper and Officer that 
b takes more than his fees for ſuch expedition g 
16.8 forfeits double the valie of the Benetice for a 
ng yearznor according to the rate in the Firſt-fruits 
no Office, but- accoruing to the very true value : 
Bur upon this Clauſe no diſabilicy reſts upon 
the Incumbent , but that he may by the true 
Patron be preſented again ; nor Lapſe, till after 
{ix months from the time of notice given by 
the Biſhop, &c. 


that it ſhall be eftſoons void, and that the Pa- 
tron ſhall preſent, as if the perſon were natural- 
ly dead : So that ir ſhould ſeem the Church is 
once full by this inſtitution and induction ; and 
hence there may ſome doubts ariſe, whether the 
Church ſhall be void ip/o fa#o , or whether it 
mult be avoided by Eccleſiaſtical Senteace of 
Deprivation : Bur it ſeems to me,that the Patron 
may preſent immediately without any Sentence 


Eccleſaſtical. 


made againſt ſuch as ſhall corruptly for mony, 
# penlion, or other benefit, reſign or exchange 
= Their Livings with any other : In that Caſe as 
well the giver as the taker forf:irs double the 
Sum of mony,&c: given and reccived ; but this 
Clauſe works no avoidance or diſability in the 
petfoi: that is guilty; E 2 The 


Fl 


And obſerve the penning of this Clauſe : It when the 
{ 1snot that the Church ſhall be ip/s fatto void,or Church ſhall Ze 
that the Inſtitution, &c. ſhould be void; but %%: 


3- The third Paragraph of this Statute is Reſignation and 


Exchanges $t- 
moniacal. 


g 


x. 
The Ecclefiafti- 


cal Jurijartin Jyrſdiction, that they may proceed judicially to © : 


The Parſons Part © 


The 4. Paragraph preſerves the Eccleſiaſtical 


ſaved. cenſure the Parties for their corruption in buin 


Cro.El. 788, 
789. 


Corrupt giving 
Orders on! Lis 
cenſes to preach. 


& felling Church Preferments:whterein,as ſhoul 


ſeem,the Eccleliaſtical Laws in ſome circumſtan- 
ccs are more ſevere than this Statute; for by that Z 


Law, as I takeit, he that is convicted of Simo- 
ny, is after incapacitated not only to that Li- 
ving, buttoall other Church Preterments; but 
of this be informed by the Canoniſt. ButI know 


no reaſon, why thoſe corrupt Patrons that take 3 
Bonds for reſignation without any reatonable 
cauſe apparent, may not be cailed to an ac- | 
count betore the Ordinary , and puniſhed by | 
Eccleſiaſtical Cenſures, if it appear they were 


taken to any corrupt end, or it afterwards he 
ſhail endeavour to exact mony by colour uf a- 
ny ſuch Bonds. 

I am now come to the laſt Paragraph of this 


Statute, which is alſo a rwo-edged Law , that | 


puniſhes as well the giver as taker of greater 
fee or reward than the ordinary and juſt fees tor, 
or for procuring any perſon to be ordained or 
made a Miniſter, or giving any order or licence 
to preach,&c. but this is more ſevere upon the 
Clergy-man than the Officer: for the Officer on- 
ly torteits forty (killings, but the Clergy-man 


forteits ten pounds , andall the Livings he (ball # 
take within ſeven years, are made void by this 
Law after InduCtion; fo that for ſeven years # 
an Incapacity lies upon the Clerk ; how careful F 
ought Clergy-men to be, what Fees they give 
tor their Orders? And note the manner of the 


penning of this Paragraph, that the Church 
thall not be void till after Induction. The firſt 
Paragraph makes the preſentation , inſtitution 
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= Chap.g- Counſelloz, 53 
* and induftion, and all void: So that the Church 
-* iathat caſe is never full. The ſecond Paragraph 
4 makes it void, not till after the corrupt admil- 
# fon, inſtitution, inſtallation, induction, inveſti 
7 tureor placing ; and this not till after induCti- 
& on; by which means the Grantee of the next 


Avoidance that preſents ſuch Clerks , cannot 
preſent again : And fo it is where the Patrons 
preſent by turn, the preſenting ſuch a Clerk Co.5.102. 4, 
will latisfe a turn, if inducted. 
Laſtly, obſerve all pecuniary forfeitures and How the forfer. 


, — within this Statute are given to the ##7es ave to be 
i 


ng and Informer,” and are to be recovered by recovered. 


Bill, Plaint, A&tion of Debt or Information in 


# any of his Majeſties Courts of Record ; that is, 
| the Chancery, Kings Bench, Common Pleas,and Gregory s cale, 


Exchequer at Weſtminſter ; but not in any in- ©*©*®: 


feriour Court of Record, and no efloign, pri- 
viledge, protedtion or wager of Law 1s to be 


© allowed ; bur I conceive the priviledge or pro- 


tection of Parliament are not intended in theſe | 
general words, but the common protections 
and priviledges of Officers and Courts. Ideo 
quere inde. Quere. 

Itis not proper for. this Diſcourſe to examine Ser # Canon 
by what Authority any thing at all is taken for 94/ it, and 
giving Orders, Admiſſions , Inſtitutions, &c, 297 Fees ſbal 


- ; PP - be tak k 
nc our Saviour oy, Grate acer, gratis ic.” 


© date : However, {ince it is a thing (I doubt) Lindw. c, 

# too much: praCtiſed, uſe has made it ſeem law- ſeva & miſe- 
# ful, by which means it is ſwallowed as a due 79% 

* fee without examination of the matter ; I ſhall 103. 

# therefore put them that are concerned in mind 


of two other Canons, and then leave the mat- 
terto further conſideration , and amongſt thoſe 
Canons that are calied the Canons of the 

E 3 Apoſtles, 


Can.30- 


Can.63. 


Cap.Sevs & 
Miſerabilir, 


* bus, al:quid accipiatur. And to the like effe4 © 


The Parſons PartI ” 
Apoſtles, I find one to this effect: _ 
Si quis Epiſcopus, aut Presbyter, aut Diace > 
nus, per pecuniam hanc obtinuerit dignitatem y. 
dejiceatur, & ipſe ordinator ejus & communion > 
omnibus modis abſcindatur, £ 
And in the Council of Chalcedon to the ſame : 
effect, which follows : p 
St quis Epiſcopus cuniamOramationem 
fs , & fr Spirizus Sancti 
gratiam que wendi non pote#t, Ordinaveritqu| 
per pecuniam, Presbyterum, aut Diaconum, we 
quemlibet de hizs, qui cognominantur in clero, 7 
promoverit, & iſpenſ; atorem aut defenſorem 
wel quemlibet qui [ubjectus eſt regule , pro ſu 
an 1am ary commodo , be quis _ green 
obatus fuerit, proprit gradus periculo ſubjacty 
bi, Of qui dats ofe atk jy bac ordmati* 
one, wel promotione que eſt pro negotiatione fa-B: 
cta proficiat, ſed it alienus a digniate, vel ſoli©: 
citudine, quam pecuniz acquiſroit,&c. Concil bl 
Cabilonenſe, ca. 16. adeanden ſententiam. 
But it may be it will be ſaid, that theſe C+# 
nons are againſt ſelling, of Orders , bur not + 
gainſt ancient and juſt tees, to which. hear what 
the Council of Orleans fays : 
Ne quis Epiſcopus quibaſlibet cauſis vel Epiſ.? 
um Ordinationibus. caterorumque Cleric? 
rum aliquid accipere preſumat , quia Sacerde | 
rem nef as eſt cupiditatis wenalitate corrumpi. > 
And the Council of Lateray under Pope Inno | 
cent the Third, decreed, Ne pro conſecrationi- 3; 
bus Epiſcoporum, aut benedictionibus,aut ordini | 
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js the Council of Braga, ca. 4. gy 
And our own Canons are to the ſame effed, | 
and limit the Clerks fees to twelye pence for 
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7 Chap.6- Counſelloz. 55 


| ® Letters' of Inſtitution and Collation, and ſix 


pence for Letters of Orders : But he that has a 


* 7 mind to fatisfie himſelf herein further , let him 
m > read that moſt excellent Hiſtory of the Coun- 


cil of Trent , which is faithfully tranſlated by 

*Z Sir Nathaniel Brent , where this point is ex- 
cellently diſcuſſed Pro and Con , where I will 
leave my Reader, and conclude this Chapter , 
and in the next place ſhew my Parſon, Vicar, 
&c. what he is to do before, at, and after his 
| Admiſſion, Inſtitution, and InduQion. 


CHAP. VI. 


© The ſixth Chapter ſhews what a Clerk # 
+® F#0do beforeat, and after his Admi(- 

fron, Inſtitution, and Induttion, to 

make him a compleat Payſon. 

'F 
O man at this day is capable to be Par- ,,,, pa» 
ſon, Vicar, &c. before he is a Pricſt in and Yicay muſt 

Orders, which he cannot be before he is four & # Prieſt. 
and twenty years of Ape, as has been faid ; and 


"33 if any perſon ſhall be admitted , inſtituted and 


22 inducted into any Living before he is in Holy 

*7 Orders, his admiſhon, inſtitution and induftion 

2; are void by the late Act of Uniformity : Second- Stat. 1 4 Car. 2. 
"© ly, He muſt make his Subſcription according ©P-+- 
*# to the ſaid AR, and have a Certificate from the —_— _ 
-& Biſhop, or &c. under his Hand and Seal, that ** — 

> he hath ſodone ; and then within two months 

£3 after heisinduted, he muſt, during Divine t3 Eliz. c2.12, 
Service (that is, after ſome part of the Divine 

E 4 Service 


% 


56 The Parſons  Partl 
Read Prayer. S-ryice of the Church for that day appointed: 
read, and before the whole is finiſhed) read the? 
Rog the 4rti- Nine and thirty Articles of Religion in the Px. 
_y ; riſh Church, &c. into which he ſhall be indu&.!! 
Stat ſupra. . &d, and declare his unfeigned aſſent and conſent 

to all that is therein contained; and in defauly 


, 


Co.5.25b. herein, the Church is ip/o facto void without + 
ny ſentence declaratory ; and it is not enough 
for him to declare his aflent to them fo far a 


they are agreeable to the Word of God , af 


4 Inf.324:. with any qualification, but poſitively. 


Aud he mult likewiſe upon ſome Sunday or 


Lords day , within . two months after aCtuil 
poſletfion of ſuch Benefice, &c. ( which is in- 


tended within two months after induction or in-# 
ſtallation,&c. read the Book of Common Prayer 


Stat. fuprs. (74, the whole Service of the Church appointed 
tor that day,as it isthere appointed) and likewiſe 
declare his aſſent and conſent to all the matter 

© and things therein contained in: theſe words ;.[ 
A. B. do declare my unfeigned aſſent and con- 
ſent to all and every thing contained and pre- 
ſcribed in and by the Book, intituled , The Book 
of Common Prayer and Adminiſtration of the 
Sacraments, and other Rites and Ceremonies of 
the Church, according to the uſe of the Church 
of England, together with the Plalter or Plalms 


Declar 1tion, 


of David, pointed as they are t0 be ſung or ſaid 


in Churches, and the form or manner of ma- 


king, crdaining and conſecrating of Biſhops , 
Prieſts, and Deacons. 


Srat. 14 Car2z. And ſuch Parſon, Vicar, &c. muſt withia & 
Cap. 4- . three months after his Inſtitution, upon ſome | 


Lords day, during Divine Service ( that is, 88 
hath been ſaid, atter ſome part of it be read, 


and bcfore all be read) publickly and openly 
rea. 


as cw « a _ _ #cs Pom m=©_ 
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Chap.6. Counſelloz. 
read his Certificate from the Bifhop, &c. of his 
Subſcription to the Declaration following ; and 
he muſt at the fame time read the Declaration 
or Acknowledgment ir ſelf in the Church where 
he is to officiate, before the Congregation there 
aſſembled. The Declaration follows : 

1 A. B. declare, that it i not lawful upon any 


 pretence whatſoever, to take Arms againſt the 


King : And, that I do abhor that treaſonable 
Poſuion of taking Arms by bu Autbority a- 
gaintt his Perſon, or againi#t thoſe that are 
commiſſionated by him ; And that I will conform 
fo the Liturgy of the Church of England, as it 
s now by eſtabliſhed. And I do declare 


= that 1 do hold, \there lies no obligation- upon me, 
* or on any other perſon, from the Oath commonly 


called "The Solemn League and Covenant , zo 

endeavour any chanige:gr alteration of Govern- 

ment, either in Church'of State ; And that the 

lame was in it ſelf an unlawful Oath, and im- 
{ed on the Subjetts of this Realm apainſt rbe 

—_— Laws and Liberties of ths King- 
om. | / 

And if any Parſon, Vicar, &c. fail in the do- 
ing of any of theſe things before-mentioned, or 
any of theſe things be negle&ed , the Church 
becomes void; and the Clerk that makes ſuch 
failure, in Caſe he ſhall ſue for his T'ythes , or 
afy: other Church duty, or otherthing belong- 


ing to his Church : If the Defendant infiſt upon 


57 


Dyer 346. p.7. 
b, 


it, muſt prove the doing of all rheſe things: But 6.5.25. 

{ uſually the Judgesin favour of the Clergy,after 

| they have been in poſſeſſion of their Livings ten 

or twenty years, or any conſ{iderable time, will 

preſume all theſe things regularly done,and will 

on put the Parſons,&c. to the precife proof of 
em. 


And 


$3 The Parſons 
Advice tothe And it is tobe obſerved, that the Parſons, Vi. 
Clergy. cars,&c. muſt upon the ce of every new © 


Living or rp eng Pre _ _ this © 
Law, repeat all theſe things ; tor t rm- 
as of all theſe thin upon the raking of one# 

or A 


Living, will not ſatishe for any other. 

I ſhall give my Reverend ro there. 
fore this caution, that if any of them have ac: 
cepted any Eccleſiaſtical Preferments , and haye 

- negligently omitted any of theſe thi d that 
thereby they may be lapſed to the King , that 
Raſtals Entries, they obtain Preſentations from the King ad Cs 


Quare Imped. roborandum; and that thereupon they all 
Roy 22. plo. their former negle&ts ; or they may obtain Let. 
hy ters Patents of Confirmation , wluch may be 


har * pleaded in bar of any Quare Impedit after 
Dyer 392-p.70. brought by the King. 
14 H.4.36.h5- And for the future I adviſe them, that they 
25 E3:474- firſt have ſome credible Witneſſes preſent, when 
po.ſ28.b. they make their Subſcriptions before the Biſhop; 
_ that they atteſt the Biſhops Certificate; and 
in Roy 22, that they get two Books of Articles ; and that 
when they read the 39 Articles, they give one 
of thoſe Books of Articles to ſome credible Pa- 
riſhioners to read with them, and then atteſt the 
Book, that they were preſent , and heard the 
Clerk read the ſaid: thirty nine Articles durin 
the time of Common Prayer , and declare _ his 
unfeigned aſſent and conſent to all the matters 
and things therein contained , by ſubſcribing 


their names thereunto ; and that the Clergy | 


man keep ſafely the ſaid Book of Articles with 


this atteſtation. 


And I adviſe, that when he reads the Book of | 


Common Prayer, which muſt (as above is ſaid) 
be read Morning and Eyening , in all things 
which 
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f Chap6. —Counſelloz, 
® which is preſcribed therein, within two months 


BEESSP 


after induQtion ; that he likewiſe make ſome in- 
igent Pariſhioners to read with him,and give 


q them a Copy of the Declaration aforeſaid, and 
* at the foot of it take an atteſtation under their 


hands,of his reading the faid Book of Common 
Prayer and Declaration, which may be done in 
this form. 

Firſt, in a fair legible hand write the Decla- 
ration aforeſaid, then write under to this effect, 
Memorand. That pox Sunday the 
day of is the year of our Lord 
A. B, Parſon of D. in the County of Dread Com- 
mon Prayers in the Pariſh Church of D. afare- 
ſaid, both in the Forenoon and Afternoon of the 
ſame day, according to the Form and Order 
preſcribed and diretted by the Book, imtituled, 
The Book of Common Prayer and Adminiſtrati- 
on of the Sacraments, and other Rites and Ce- 
remonics of the Church, according to the wſe f 
the Church of England together with the Pſal- 
ter or Pſalms of David, pointed as they are to be 
ſung or ſaid in Churches, the form or manner 

making, ordaining and conſecrating of Bi- 

s, Priefts and Deacons ; and i ately 
after the reading the ſame, made a Declaration 
of his unfei aſſent and conſent , to all the 
matters things therein contained in the 
form and words above written: And then 
the Witneſſes hereunto ſubſcribe the ſame Cer- 
tificate z which the Clerk is to keep carefully 
with his Inſtitution, IndnQtion and Certificate , 


,& with the Book of Articles atteſted, as is before 


direfted. And in theſe things I adviſe all Cler- 
gy-men to be very tender and careful. 


There 


_ 


60 The Parſons = Part1,FC 
13 Elcap.12 There was an Att made in the thirteenth.” . 
What ages year of Queen Elizabeth, That noneſbould by 3 
Parſon ought 10 , 1,vitted to any Benefice, unleſs' he ere thru 
, and twenty years of Fes and # Deacon at leaf, © 
and ſhould ſubſcribe the thirty mme Articles bl 
fore he ſhonld be admitted; and that none ſhoull%; 
be admitted to preach or adminifter the Says. 


7 Tha 


Otdy verſa Tf one beinFtiruted into a' Benefice under the” 
Shepheard,circa age of 2.3 years, whereby it is made void with” 
13 Car.1. C.B. i9-tbe Statute of 13 Eliz. yet no lapſe ſhall in 
m. Qualmp. eur, becau/c the preſentment is not made void. 
It may be a queſtion , whether Parſons, Vi- 
cars, &c. are within the late Act tor preventing 
Dangers which may happen frons Popiſh Recu- 
fants, therefore it is a ſafe way-to receive the | 
Sacrament, take the Oaths, and [make the Sub- ® 
ſcriptions preſcribed by that Act; cantela abun« © 


_.S MFrw tus. 


dans non nocet. 
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CHAP. VII. 


The poo i ſhews the duty of 
= the Parſon, Vicar f9c, after Induttr: 
on, and the former Ceromonies per- 
formed; and treats of Non- reſidence, 
and the penalties thereof, and for 
what reaſons the ſame may be excu- 


ml [e: 


HE that bas orderly, as aforeſaid, obtained Parſons &c. 

an Eccleſiaſtical preferment inthe Church muſt be con- 
of England, mult be conformable to the Govern. formable. 
ment and Orgers thereof, and muſt not uſe any **! Eiz.cze 
other publick Form of Prayer than what is pre- 

cribed by the Book of Commen Prayer before- 

mentioned, neither muſt he adminiſter the Sa- 

craments of Baptiſm and the Lords Supper in 

any other manner or form, than what is there- 

in and thereby diretted and preſcribed. 

. And if any Incumbent be reſident upon bis St.14Car.2.c.4, 
Living (as be ought tobe) and keep a Curate, When, and how 
he is Ai by the Aft of Uniformity once every 9 be muſt read 


the Common 
Prayers, 


M 


month at leait to read the Common Prayers of 
the Church, according as they are diretted by 
the Buok of Common Prayer, in his Pariſh 
Church in his own perſon, or he forfeits 5 |. for 
F every time be fails therein. See the Statute 
= how he is to be convitted, and the penalty to be 
E levied. 
\& Andthe Common Prayer by that Statute is to Before every 
| i be read before every Leiture ;, and it is not ſuf Lefture, 
i ficient to read a piece here , and a piece there, 
where 
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62 The Patlons Panl'% c 
where the party pleaſes; butthey muſt read th? 
whole palate f/ox the day orderly , as it is ay. 

ted with all the Circumſtances and Ceremng.” 
nies of kneeling and ſtanding, as is preſcribe,” 
otherwiſe it is no reading of Common Prayer) 
withis this Law ; quod nota. 

W140 And note, That by the late Statute of Uni 

14-2-+<-+- formity, the former Statutes of Uniformity ani 

Penalties therein are extended to this Book « 

Common Prayer now lately eſtabliſhed. 
. _ .._ And by the Statuteof r Eliz. It is enate 

Stat.1 Eliz.c.2. That, if any Miniſter, that ought or ſhould 

or ſay Common Prayer, &c. refuſe to uſe : 

ſame Common Prayers,or to adminiFter the $4 

craments,Cc. in fach order and form as tl 
ny Jo are mentioned and ſet forth in the Com 

y =. Jy of Pray. Prayer Book, or ſhall wilfully or obſfinate 

er,&c. ſtanding in the ſame, uſe any other Rite, C 

mony, Order, Form or Manner of celebrating 

the Lords Supper, or other open Prayers, or ſhal 
preach, declare, or ſpeak any thing m derog ati 
or depraving of the ſame Book, or any thing 
therem — * NG the pa 
ty guilty of any of theſe offences,forfeits the pro 
feof all A | Aus and Spiritual Proxad 
for a year,. and is to ſuffer Impriſonment for ſi: 
months without bail or mainpriſe ; and upon « 
ſecond Convittion for the like offence, he is ti 
ſuffer impriſonment for a whole year,and be de-\2 
prived iplo fatto of all bis Spiritual Promotions,| 
and upon a third Convition for the like offence © 
ſhall be impriſoned during his life; and loſe all & 
his Spiritual Promotions, if he have any : Ant 
if ſuch perſon have no Spiritual Promotions, 
then for the firſt offence he is to be impriſoned 
for @ year, for the ſecond during life —_ 


bail or mainpriſe. 


La 
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2 Chap.7. Counſelloz, 


I have been the briefer in theſe matters upon 


2 the Statutes of Uniformity , becauſe they are 


printed at large before the Book of Common 
Prayer, to which I refer the Reader for his ful- 
ler farisfaRtion; and they are ſo plain and full , 
that they need no Comment ; but to advile all 
Clergy-men to read and obſerve them cautiouſ- 


ly. 

” ſhall only give the Reader this further cau- 
tion, 'That if any Parſon, Vicar,&c. thall main- 
tain any Doctrine, contrary to the thirty nine 
Articles of Religion, it is cauſe of Deprivation; 
or if he adminiſters the Sacramenrsin any other 
Form than. is preſcribed by rhe Book of Com- 
mon Prayer , he forfeits 100 /. by a Statute 
madein the 1 3th year of Queen Eliz. And by 
the new Statute of Uniformuty this Penalty is 
extended to ſuch as do it contrary to the pre- 
ſent Book of Common Prayer now uſed. 

The next duty incumbent upon the Parſons, 
Vicars, &c. is, that they be reſident upon their 
Cures, a Duty incumbent upon every one, that 
hath the cure of Souls in the Church of Chriſt ; 


13 Eliz.c.12, 


for, as Padre Paulo in his moſt excellent Hiſto- Page 2 1 7.inthe 
of the Council of Trent obſerves, that in the £23%/b Tran. 


Ph 700 years after Chriſt, there was not any 


lation. 


ſuch thing known in the Weſtern Church,that y,, reſidence 
any man have an Office or Title in the when it came 
Church,and not do the duty ; and many Canons is che Church. 


and Decrees have been made againſt Non-refi- 


© dence: Andin the Council of Trent it washeld 7h ſame Hiſt p. 


© by much the greater and better number of the 2'7-*c- 486. 

+ Prelatesand Fathers in that Council, that Reſi- 
dence was Fure Divino, and undoubtedly had Refidence Jure 
been fo decreed, it the Pope had notuſed all his Divino. 


old Stratagems againſt it ; bur whilſt the _ 
ba 


&c. 509. &c. 
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had power to diſpenſe with Refadence , all the ** 
Canons and Decreesof that Church were of lit. ! 
tle greater effe&t than to fill his Coffers with 7 
mony ; for in this Ringdom,how many Biſhop. 4 
ricks, Abbics, Priories, &c.were enjoyed (I mean :* 
the profits of them) by Forreigners, that never 
faw them, or took any care of their duties? | 
ſhould be glad if it were much better now. 
The Commons of England often complain. 
ed againſt Pluralities and Non-refidence, and in 
the Parliament held 2 H.4.the Commons pray- 
ed, That all ſuch as procured from Rome ( 
in thoſe days they came from Rome ) any Bulls 
for Pluralities or Non-reſidence,ſhould incur the 
pu of Proviſoes,cxcept the Chaplains of Arch 
iſhops and Biſhops,and Scholars; and thoſe that 
had any Bulls ſhould cancel them. k 
 Andiuthe Parliament held 8 H.4. the Com 
mons petitioned that the King might have a 
moiety of the Profits of all Bencfices where the 7 
Incumbent was Non-reſident. 
The like was prayed in the Parliament in 
9 H. 4 
In the Parliament 4, H-6. it was prayed by 
the Commons , That all Parſons and Vicars , 
and others having Cures, and not being ref 
dent thereupon, ſhould forfeit their Benhes, the 
one half to the King, and the other half to the F 
Patron. = 
\ In the Parliament held the ſame year , the 7 
Commons prayed, 'That for the Non-refidence ©? r 
of the Incumbent, the Patron might preſent a | « 
new Clerk ; and great reaſon in my Judgment, 
and very agreeable to the Rules of the Common 7 
Law, where a Temporal Officer lofes his OE I » 
kce for Non-ufer : Aud I know no reaſon why Il! # 
t 
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te”? ir ſhould not be ſo in Spiritual Offices , where 
lit” the Souls of a many poor People are neglected. 
th" Buttheſe had none of them the good fortune to 
0p. be reduced into Laws,but I preſume theſe com- 
an 23 plaints in Parliament ſo awakened the Pope and 
ver 8 Clergy, that there was ſome Reformation ; for 
' IF I find no more complaints in Parliament con- 
F cerning this matter, till the 21 H. 8. in which 
n-8 Parliameat it was enacted ; 
1n That as well every Spiritual Perſon then be- 21 1.x.cap.13, 
y ing promoted to any Archdeaconry , Deanry or Aft againſt 
Dignity in any Monaſtery or Cathedral, or other Nen-reſidence, 
ls WF Church Conwentual, cr Collegiate, or being be- 
be #7 neficed with any Parſonage or Vicarage j as all 
b-BE and every Spiritual Perſon, which then after 
a * ſhould be promoted to any of the ſaid Dignities or 
© Benefices with any Parſonage or Vicarage from 
nt the Feaſt of St. Michael then next following , 
2 ſhould be perſonally reſident and abiding, in, at, 
eB or upon his ſaid Dignity, Prebend or Benefice,or 


one of them at the leaſt ; and that if any ſuch 
perſon wilfully abſented himſelf from his ſaid 
Benefice, &c. by the ſpace of a month at one 
time, or two months at ſeveral times in any one 
© ear to be accounted at ſeveral times, that ſuch 
perſon ſo abſenting himſelf ſhould forfeit 10 |. 
for every ſuch default, the one half tothe King, 
the other falf to the Informer, to be recovered, 
7 as is exprefſed in the Act. 
e | - Andby the ſameACt,there isa Proviſoworth 
© 2 mentioning , though now out of date, to this 
; © Thar fry pro ol 1 
bat if any perſon ſhould procure any Diſpen- 
| ©” ſation from _=_ or 4” AT 0 be Now 
- 7 reſident, the party guilty thould. forfeit twenty 
' i pounds. By this and other Statutes mentioned 
| in 


inthis Book it is evident, that the Parliament; 
of England, even when the Wy was in full 
power, often made bold with his Holineſs to 
corre&} his, and his Courts corruption. 

Certainly this was an excellent Law,if there 
had been no more in it but the diſpenſing with 
ſuch perſons as by the ſame Law are qualified 
to have two Livings ; and the perſons capable 
to qualifie Chaplains to have Pluralities had not 
been grown ſo numerous, that there are but fey 
of the beſt Livings but they are held by Plurs 
liſts, and they either by colour of attending 
their Lords, their Deanries or Prebends,find an 
excuſe to be Non-relident, which has made this 
Law of little efte& ; nay, I doubt I may ſay, 
that we are now in a far worſe condition that 
before the making of this At; for Diſpenſarion 
from Rome (as all other thingsthere) were coſt 
ly, cameſlowly, being far to fetch; that I pre 
ſume there's ten Diſpenſations f6r Pluralitis 
now, for one then ; and few of thoſediſpenſel 
with were Non-refidents upon both Livingy, 
as now they be : 'T'wo great Pariſhes in many 
places being left to the care of two Boys tha 
came bur the other day from School, and per 
- haps fitter to be there ſtill, whilſt the Shepherd 
that takes the Fleece, either feaſts it out in bs 
Lords Family, or takes his caſe upon a Prebend 
or Deanry. 

This good Law principally aimed at thre: 
ends or efteCts: | 

1. That every Clergy-man might attend hi 
duty in reading the publick Prayers of the 
Church, adminiſtring the Sacraments, preach 
ing, inſpeCting the behaviour of his Flock, and 
performung all ſacred and divine Offices, po 
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and faithful Shepherd: And I do wonder wit!: 
what Conſcience any Clergy-man can expect 
his dues from his Pariſhioners , that does not 
perform his duty in the firſt place. | 

2. The ſecond end of this good Law , is to 7» avid D:{a- 
avoid Dilapidations in the buildings belonging pidarion.. 
to their Livings: For you fhall {1dom lee 2 
Non-reſident, but he is alſo a Dilapidator ; and 
'tis no wonder that he that negle&s the Flock, 
lets the Sheepfold go to ruin. 

3- The third end of this good Law, was to 75 maintain 
maintain Hoſpitality : And I would wiſh every #/:ta/:ty, 
Clergy-man to remember , that the Poor haye St ' 5 R.2.c.6, 
a ſhare in the T'ythes with him. & + H.4.C. 12, 

Pope Sylveſter in the beginning of the fourth 
Century, decreed, That the Revenues of the 
Church ſhould be divided into four parts: Qua- 
rum una cedat Pontifici ad ſui (uftemationem ; ++ 
Altera Presbyjteris & Diaconi., & omni Clero: 
Tertia Templorum & Eccle ſiarum reparationt ; 
Quarta pauperibus & infirmis, & peregrinis. 


And by a Canon of our own madein the time Can.2 4. 


| of King Alfred, it is decreed, That the T'ythes Lamb.132, 


ſhould be delivered to the Prieſt, who ſhould 
divide them into three parts: Unam partem ad 
Eccleſiz reparationem ; alteram pauperibus erc- 
gandam ; tertiam wero miniſtris Dei qui Ec- 
cleſiam ibi curant. 

And by a Provincial Canon of our own, it is Cap.ia decimis. 
ordered, Quod religioſi beneficis EtcleſiaFtica 
obtinentes, ſecundum hujuſmodi beneficiorum 
facultates annis ſingulis pauperibus parochianis 
beneficiorum eorundem certam Eleemoſyne 
quantitatem , Ordinariorum ip/oram lucorum 
moderandam erbitrio , per boſvs Epiſcopos di- 
fribuere compellantur, &c. By all which it ap- 
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Co.6.21.Þ'. 


More 5 40.dUu- 


bitatur. 


* But by the 
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that is, his Parſonage or VicQage Houſe , if he 
have any , and not at any other Houſe in the 
Fariſh ; but Impriſonment without fraud, or re- 
moving for health without fraud , or not ha- 
ving a Houſe upon his Glebe, excuſes his Rei- 
dence for the time ; for the words of the Sta- 
tute are (That he that wilfully abſents himſelf) 
So if any Parſon, Vicar,&c.ſhall be in theKingz 
Service beyond Sea, or in any Pilgrimage, or 
ſhall without ® fraud abide in any Univerhity 


Stat.of 23 H.8. within this Realm to ſtudy, or is a Chaplain 


C. 13.this Law 
uw refrained to 
ſuch as are un- 
der 40 years of 
age, and do the 


qualihed within this Statute, to have Plurality 
of Benefices, or the Chaplains of any of the 
Tudges of the Kings Bench, or Common Pleas, 
Chancellor or chief Barn of the Exchequer, of 


exerciſes of the the Kings Attorney and Solicitor, and the Chap- 


Univerſity. 
Who may be 


Non-reſrdents. 


25 H.8$.c.16. 


33 B.8.c.28. 


21 H.8$. c.13. 


33 H.8.c.2& 


lains of the Chancellor of the Dutchy of Lan- 
caſter, of the Augmentations, Firſt-fruits,and 
Tenths ; of the Maſter of the Wards, the Sur- 
wveyor General, of the Treaſurer of the Cham 
ber , ana” Augmentations , and Groomof the 
Stool, whilſt ſuch Chaplains abide, and are at- 
tendant in the Houſholds of their Maſters ; and 
the Maſter of the Rolls, the Dean of the Ar- 
ches, and the Chancellor and Commiſſaries of 
Archbiſhops and Biſhops, and the rwelte Ms 
ſters of the Chancery jo long as they ſhall cont 
nue in their places, may be Non-reſident : Bit 
the Chaplains of the Chancellor of the Dutchy, 
Aug mentarions , Firſt-fruits, Mater of the 
Wards, Surveyor General , Treaſurer of tht 
Chamber and Augmentations, and Groom of tht 

Stoel, 


art, Z 

* pears,that originally the Poor had a ſhare in the # 
' 'Tythes. I 
And to this end the Statute enjoyns the Cler- 
&y-man to be reſident in and upon his Living, | 


* Chap.7- Counſelloz. 69 

© Stool, are to be reſident twice in a year at leaſt, 9 * 2:c.8. 

* cight days at each time: And the King _ 

® give licenſe to any of his own Chaplains to be 
 Non-reſident : And any Eccleſiaſtical Perſon to 


attend any Suit in the Chancery or Star-Cham- 21 H.3. c.t3. 
ber without fraud, may be Non-reſident for ſo 


long time, &+e. 


There us anather Proviſo in this Statute that Maſter dies.&c. 
enables the King to give his Chaplains as many ©2-4 *194- 
Livings as he pleaſes , and to diſpenſe-with A" 
their own Reſidence. | 

But if a Chaplaity, be qualified in reſpet of 
his. Service to have a Plyrality, and his Lord or 
Maſter dye, be attaint of Treaſon, Felony, or 
removed from his place, it will not ſerve the 


{ Chaplains turn to be reſident upon one of his 
| Livings without the Kings ſpecial Licenſe with 
| a 10% obſt ante. 


And here I muſt not omit an ancient Ptero- Regiſter Or.58.. 
gative of the Kings of England , praftiſed in ** 
the height of Popery, that where any Clergy- 5-448: 
man were imployed in the Kings Service, he 
might diſpence with their Non-reſidence; and if 
the Spiritual Judges went about to cenſure or pu- 
puniſh them by Eccleſiaſtical Cenſures tor ſuch 
Non-relidence,the Kings of England have ſent 
their Writs Mandatory , commanding them to 
lurceale. 

But Biſhops and Archbiſhops are not within Concil. gener. 
this Law, but not exempt from this duty; there Conſt. Can. 80. 
being ſeveral Canons that require it : and Bi- — —_ A 
ſhops may be compelled hereunto by Eccleſia; Othen Bnids 4 
ſtical Cenſures by their Superiours ; and the yeve-abiles pa- 
King may compel them by ſeizing their Tem- 74. 
poralties: A notable Preſident whereof we have Bheps reſidence 


! ; . requirable. 
n the time of HL 3. when Popery' wes at high>"Tug,,, 


- ets 
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eſt, and the King not lookt upan as Head «+ ** 
the Church ; yet that King ſent his Writ Man. 7 _ 
datory to the Biſhop of Hereford to be atten ! y 
dant upon his Biſhoprick, otherwiſe he would} 
ſeize of all his Temporalties Which Writ, # © 
as well for the rarity , as alſo for the Religiow 
groundsupon which it was granted, will not bei | 
ungrateful to the Reader to ſee, and for whoſe MW _ 
farisfaCtion I ſhall give it him as I find it re 
corded by Sir Edward Coke , and wiſh ther: 
were no cauſe to make uſe of it in theſe days. P 
Rex Epiſcopo H. ſalutem, PaFtores gregibu 


JS | he ci 
preponuntur, ut diet, nottiſque wigilias exe | 
cendo, oves famelicas in fertilitatis paſcua i I 
troducant : Errantes wero per verbum ſalutis |, 
& wirgam correttionis in unius ovilis conſer-&# 
ware ſtudeant indiſſolubilem unitatem * Su ;/ 
ſunt nonnulli qui hanc dottrinam dampnabil- | 
ter contemnentes, & ſua ab aliis pecora diftin i - 
guert neſcientes, lac & lanam tollunt , quality 
dominicas grex alatur non curantes, temporali| , 
rapiunt ; Et quis in parochia fame pereat , aut p 
periclitetur 1n moribus, non attendunt ; qui nm - 
Paſtores, ſed Mercenarij potins dici promerenW 
tur : Hoc fiquidem dum his diebus ad diſponen- 
dum de regni noſtri praſidizs in partes MarchieÞ f 
wos transferremrt in Eccleſia veſtra, (dolenta! 
referimus) nos invveniſſe, quam'adeo invenimu 
paſtors ſolatio deftitutam ut nedum Epiſcr® : 
pum, ſed nec officialem haberet, Vicarium an | 
Diaconum qui quicquam ar ner exercen | | 
poſſit in eadem. Sed Eccleſia ipſa que olim dr iy | 
liciis affluere conſuevit, & Canonicis qui ibidew | 
nofturnis & diurnis officiis wacare, & open 

| 


charitatis exercere deberent z cam deſerentibw Y 
& longe digentibus in rematis, ffola Fucund- 
X tat 


Lam 5 
— 
- 


S: Chap. 7. 
” tatis exuta cecidit in terram, viduitatis ſue de- 
* trimenta deplorans, nec eft qui conſoletur eam 
3 ex omnibus curis ejus : Sane dum hec vidimas, 
# & conſideramus diligenter, pietatis aculens , 
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viſcera noſtra commovit, & compaſſionis gladi- 
us intims cordis noſtri acrius uulneravit gut tan- 
tam Eccleſie matris noſtre injuriam ulterins 
diſſimulare non poſſimus, nec pertranſire incor- 
retlam. Quaprepter vobis mandamus firmiter 
mſungentes, quatenus ad Eccleſiam weſtram 
pradittam,occaſionibus quibuſcunque poſt poſitis , 
cum ea qua poteritis celeritate os transferrt 
curetis, commiſſum vobis in eadem cura paſtora- 
li officium perſonaliter Executor. &c. Alioqui 


| ſcire vos volumus pro conſtanti, quod ſi iſtuc fie- 
” ri non curaveritis, bona temporalia , & omnia 
© que ad baroniam ipſius Eccleſia pertinent, que 
= donatione conſtat etdem fuiſſe collata , & que 
* battenus callegi & ſalvo cuſtodiri pracipimus in 
 commodum + 


wtilitatem ipfius Eccleſia con- 
wvertenda, ceſſante jam cauſa in manu noſtra 
zotaliter capiemus , nec ulterius ſuftinebimus, 
quod temporalis metat , qui ſpiritualia ad quz 
ex officis ſui debito tenetur, irreverenter ſubtra- 
bere non formidat, aut quod emolumenta perci- 


 piat, qui incumbentia ejuſdem onera ſubire re- 


cuſat, &c. T. &c. 
This Writ was ſent by H. 3. to Peter de E- 


© gucblanke a Sawvoyard;then Bilhop of Hereford, 
# who, as the Hiſtories of thoſe times relate, kad 
= never a good, but many bad qualities,that con- 


ſtantly attend men that are negligent of their 
duties to God and Man in this kind , how little 
care ſoever he took of duty, you hear , lac & 
lanam ſuſtulit , temporalia rapuit, by which 
means he was grown intolerable rich; and mark 
F 4 what 


72 


The Parſons PartL YC 


what came of his wealth, the rebellious Barony by q1 


ſcized on him in his Cathedral Church at Here. 7 
ford, and took all his Goods and Treaſure , and 


divided it amongſt their Souldiers : Even ſo may + 


it fare with all ſuch Biſhops. 

Now my hand's in, I will beg the Readers 
patience to inform him what Pope Damaſus,one 
of the better ſort of Popes , ſaid in an Epiltle 
of his to ſuch Biſhops; and ir was thus: 

Primum quod curam ſibi commiſſam negligent, 


cum Dominus dicat ; Bonus Paſtor animam ſu- ® 
am ponit pro ovibus ſuis , mercenarins autem | 


videt Iupum wenientem , & demittit over, & 
fugit, ” as Secundo, illi Epiſcopi qui talia pre- 
ſumunt, wvidentur mihi ( ait ) or meretricibus 
ſimiles, qua ſtatim ut pariunt, infantes ſuos a- 
liis nutricibus tradunt educandos, ut ſuam citius 


libidmem explere valeant. Sic & iſti infantes © 
ſues, id eFt,populos ſibi commiſſos aliis educandos i 


tradunt, ut ſuas libidines expleant, id eſt,pro ſus 


libitu ſecularibus Curis inhient , & quod uni- % 


cuique viſum fuerit, liberius agunt, Protalibus 
enim anime negliguntur , oves pereunt, mor; 
creſcunt, hereſes & [chiſmata prodeunt, Eccle- 
fie deſtruuntur, [acerdotes vitianiur, & reliqua 
mala proveniunt. Nen taliter Dominus docuit, 


nec Apoſtoli inſtituerunt , ſed ipſi qui Curam 


{uſcipiunt, ipſe peragant & pſt proprios manti- i 


pulos Domino repreſentent. Nam ipſe ovem per- 
ditam diligenter quaſivit, ipſe invenit,ipſe pro- 


, priis humeris reportavit, noſque id ipſum facere 


perdocuit. $1 ipſe pro ovibus rantam curam ha- 
buit, quid nos miſeri difturi ſumus , qui etiam 
pro ovibus noſtris commiſſis Curam impendere 
negligimus, C& aliis eas educandas tradidimus) 
Corrigantur hac ( fratres ) neceſſe eſt , quia, 


au . 


"Hf 
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_ 
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tl 2 Chap.$. Counſelloz, 
Ons ©” qu plus Iaborat, majorem mercedem and 
; 7 


; | , | 
Tee nd now I have done with Non-refidence, 


nd 2} one of the Peſts of the Church : I will in the 
ay IJ next place ſhew what Dilapidations are ; and 

the ſeveral ways the ſame are puniſhable , this 
ers WF being often the effect and fruit of Non-reſidence. 


te | vETs 6 
CHAP, VIII, 
= Shews what Dilapidationis , and in 


what manner Rn and what 
remedies the Succeſſor hath. 


; & or Buildings belonging to a Spiritual Living,or 
© the Chancel, or ſuffering them to run into ru- 
in or decay ; or waſting and deſtroying the 
. # Woods of the Church, or committing,or ſuffer- 
ing any wilful waſt in or upon the inheritance 
; & of the Church. And certainly there can be no- 
 & thing worſe becoming the dignity of a Clergy- 
man than Non refonte and Dilapidations , 
which for the moſt part go hand in hand. | 
wiſh our Church, had not too much reaſon to 

2 complain of hoth. "There have been divers Ca- 

* nens of the Church made againſt this crime , 

as I may juſtly call it ; but as in others, ſo in 

# this, I ſhall confine my ſelf to our own Provin- 

& cials: And T find in a Provincial Council or 
Synod held under Edmund Archbiſhop of Can- 

& terbury, in the year of our Lord 1234. which 
* was, as I take it, about the 18th year of H. 3. 

a Canon to this effect ! ; 


vy 


[E) 


-F A Dilapidation is the pulling down or de- Dilapidations 


ſtroying in any manner any of the Houſes »4-: ? 
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Canon againſs $4; Rettor alicujus Eccleſia decedens dom; 


Dilapidation. Eccleſia deliquerit dirutas, de bonis ſuis Ecele,© 


Lindw. Chap. 


Si Reffor alia iff icis tanta portio deducatur, que Juſſcias ad 
E 


fie ſup 


Ju Eceleſie, Teparandam bac& alios defetius Eccley 
Vide Canon O- plendos. Item ftatuimus circa illos Vicaric, 
thobon de demi- qui ſolyendo modicam penſionem omnes Eccle 
bus OI fie habent proventus : nam cum ad premiſſy 
= ot, teneatur talis portio dedutta, ſatis poterit & de 
twelfth Chaprer bet inter debita comput art ;, Semper tamen rati 
of this Book, hic onabilis - conſideratio ſit habenda ad facultate 
in tine. Eccleſiz, cum portic fuit habenda. 

Now if it be 

meant within this Canon, the Gloſs tells you, 

ut puta manſum Rettorie, Vicaria & alia Eds 

ficia quecunque, quorum Edificatio ſive repars 


tio ſpettat ad ipſum Reforem. 


Co.5. 6,7. By the Letter of this Canon the ReQtor is ty ; 
4 por 5#9- repair the-whole Church ; but by the Cuſton# 
be Chis 5.4 Of England the Owners of the Houſes and Land 
Chancel. in every Pariſh.are bound-to repair the Body of 


the Church, and the Rector only the Chance} 
unleſs by particular Cuſtom it hath been other- 
wile : And in this point the Common Law s 
kinder to the Parſons, Vicars, &c.than the Canan 
Law : and the Common Law mg to be 


2 Inſt.65 37. preferred, annuls that part of the Canon :. And 
the Gloſs upon the words defe#* Eccleſiaadds 
- —_— ' Hec litera pote#t intelligi de defettibus Eccle-Þ 


Dilapidations. fit, que pertinent ad curatum ipſius Eccleſia m 


olidum fic, quod non pertineant ad alios,ut pw 
ta, in Cancella, & alits ad onus Rettors dt 
Jure wel conſuetudine ſpeffantibus. 
But this Canon ſeems only to affect the Ec- 
* Ccleſiaſtica] Goods : And what thoſe might be, 
Verb Eccleſtafti- deſerves the Judgment of the Gloſs, which tells 


cis, you they are ſuch as jure & nomine Eccleſia ob- 


Venien- 


demanded what Houſes ares 


—_ — 
a 
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weniemibus ; talia enim bona ſunt per wviam 
gacite bypothece ad reparationem hujuſmods fa- 
ciendumobligata. 

And if the Goods of the Church ſhall not 
ſuffice, then the Gloſs tell us , Si Refor bona 
Ecclefiaſtica expenderit in meliorationem patri- 
monij ſui, wel fi propter nimiam diligentiam 
propriorum negotiorum neglexerit negotia Ec- . 
cleſie procurare, & ſic Eccleſia fit dampnum 

aſſa, tenetwr ſatisfacere de bonss ſuis patronali- 
us, fi que habuerit. But there has been made 
a further queſtion, Whether ſatisfaCtion for Di- 
lapidations ſhould be preferred in payment be- 
fore Debrs and Legacies: And as the Common 
Law prefers the payment of Debts before Da- 


mage for Dilapidations ; ſo the Eccleſiaſtical 
* Law prefers the damage for Dilapidations be- 
* fore the payment of Legacies : To which hear 


what the Gloſs ſays; Si: Lepatarij tanquam 
Creditores petant legata fibirelifta,& Prelatus 
petat ſumptus,reparationis Edificiorum Eccleſie; 
talis Prelatus debet preferri ceteris Legatarsis: 
and pives this reaſon, Nam Lepata ſolvi non 
debent nift prius dedutto are alieno. So that 
the Eccleſiaſtical Law agrees with the Common 
Law in this, that Debts are to be preferred be» 
fore Legacies. 

The next thing conſiderable js, What repairs 
are requirable in this caſe , which is anſwered 


by the Gloſs : Er intellige hanc reparationem Þ:rbo reparand. 
fieri debere ſecundum exigent” & qualitatem rei hc. 
: Teparande,0c. 


Thus far I have followed the Canon and 
Gloſs thereupon : Now in the next place we 
will ſhew you what we have relating to this 
matteramongſt the Laws and Statutes of this 
Realm, And 
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Waſt by Biſbops. And firſt; I find: that at a Parliament at Cay. % 
Co,11:49-2-* J;ſle, in the 35th year of Edward the Firſt, a% 

great complaint was made againſt Anthony , ® 
then Biſhop of Durham, for waſt and deſtrudti- Þ 


on of the Woods belonging to his Biſhoprick, 
by gift, fale, and otherwiſe ,. and for erecting 
Canſe of Depri- Forges of Iron and Lead, and making Char. 
0 pa coals of the Wood to be ſpent in their Iron and 
Lead-works, to the difinheritance and impover- 
iſhing of his Church , and in prejudice of the 
King and his Crown, and of the Chapter of 
Durham. To which the anſwer is, Inhibitur 
breve de Cancellaria Epiſcopo & Miniſtris ſuis, 
ne faciant vattum de contentis in petitione. 
M.23. Eiintes By whichitappears, Thar if a Biſhop,or any 
odjudicat co. Other Clergy-man, do waſt upon the Woods or 
yam Rege, Lands of his Church , that a Prohibition may 


Huntſ.83. be ſued in * Chancery to prohibit him : For Ec- 
* Orin the 
Kines Bench, ; . : 
Bulftrode 3 ; cg, Regis, qui tenetur jura & hereditates ejuſdem 
More 917%. manu tenere & defendere. F 


Rox. Pat. 14H, And the Archbiſhop of Dublin was _— 


#. he 300 Marks for the diſafforeſting a Foreſt 
as rs q longing to his Archbiſhoprick. 
(#] ing . 


1$1b.30. * And William, Abbot of Weſtminſter,in the 
+ 2oH.6.46.: 15th year of King Fobhn , Anno 12.13. was 
3 Inſt.204'” deprived, becauſe he had waſted the Revenue 


® Ihe. 2b * . 
Tap kg 3 of his Church or Abby. 


29 E.3.16.2". 


9.4.34, mon Law, * and by the Canons of the Church 
* Cauſa 10. 

q+- 2. ſi quis Caſus, Qreſitum fruit quam panam debeat pati Epiſcopu 
quum alienat rem Eccieſie nulla neceſſicate cozente, The anſwer was , Re: 
zpſas Eccleſiz proprie reſtaurare cogatur & in Judicio Epiſcoporum dejicia« 
rr auditus & convittus, Of tanquam furti aut latrocinij reus ſuo prive- 
#ur honore. Cauſe 12.9. 2. Apoſtolicos. | | 


likts 


cleſia ej infra atatem & m cuſtodia Domini 


And it ſeems by ſeveral Books of the } Com- | 


—— 
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&* likewiſe, that in caſe aBiſhopAbbor, Prior,&e. 
= waſt the Lands, Woods,or Houſes of hisChurch, 


» 3J he may be depoſed or deprived by his Superior: 


fo-that it appears clearly, that the fault in this 

caſe lies heavy upon thoſe that have the Viſira- 

tion and\Superiority, that go not take care a- 

gainſt the waſting and deſtruction of the Build- 

ing, Houſes, Woods, &c. of the Church ; and 

that the Succeſlors ſhould not be put to ſeelc re- 

medy againſt Executors and Adminiſtrators , 

who are too aftive in finding ſhifts to avoid 

their aCtions , to avoid which there is. a good 

Law made in the thirteenth year of Queen E- 

lizabeth to this effect : | 
That if any Parſon, Vicar , Oc. ſhall make Statute againſt 

| any _— of his goods to defraud bis' Suc- fraudulent 
ceſſor, of his remedy, the like Suit is given in Conveyances. 

| the Spiritual Court again#t the Grantee, as the **43 Elizc. 2, 


WW Succeſſor ſhould have had againſt the Executors 


or Adminiſtrators of the Predeceſſors. 

But this ACt gives no remedy at Common 
_ becauſe by - wp Act _ 6 the ſame 
Parliament , all ſuch Grants to defraud any $2.1 ;Elinc.s; 
usoY or perſons of their juſt attions "are nah _ 
void. 

So that the Plaintiff has equalremedyin both 
caſes : Suits for Dilapidations are moſt properly 
and naturally to be ſued in the Spiritual Courts; 
and if any Prohibition ſhould be granted, the piczh. x.B.51.£ 
ſame ought to be ſuperſeded by a Conſultation ; 

t this'is intended where the Suit is grounded 
upon the Canon Law. 

But the Succeflor may upon the Cuſtom of A#i97 «por the 
England have a ſpecial Action upon the caſe a- Gai wt ” 
gainſt the Dilapidator, his Executors or Admi- + "" wo Ro 
diſtrators, whereof there are multitudes of Pre» 69. B. R. 
lidents 


7$ The Parſons Part 1 


T.18H. 7. ro. {idents even in the time of Popery, whereof the: 
69. C.B. Reader has a tafſt in the Margin : _ which 
_— » ” —_ it appears, that by the Cuſtom of England, 
H. 5 Hs. RP which is the Common Law ; Onnes & ſow) 
306.C.B. M.12 guls Prabendarij, Rettores, Vicarij Regni An- 
H.8.r0.730. C. liz pro rempore exgſtentes, omnes Or ſingula 
B. Hrs Jaciio. Joynus & edificia Prebendarum , Reftoriarum 
4M po O& Vicariarum ſuarum reparare & ſuſtentare, 
which rhe Ai. &* ea Succeſſoribus ſuis reparata & ſuſtentays 
on is grounded. dimittere teneantur. Et [1 bujuſ modi Prebes. 
darij, Reftores & Vicary Domws & Edificis 
hujuſmodi Succeſſoribus ſus ſic , ut pramitts 
fur, reparata & ſuftentata non demiſerunt & 
deliquerunt ; ſed ea irreparata & dilapidau 
permiſerunt, Executores five Admini#tratore 
bonorum &+ catallorum talium Pr ebendariorum, 
Reforum & Vicariorum poft eorum mortem 4 | 
bonis & catallis decedentium Succeſſoribus tal 
um Pr ebendariorum, Reftorum & Vicariorum, \ 
tantam pecunie ſummam quantam pro neceſſaral 
reparatione & edificatione hujuſmods Domorun | 
& Edificiorum expendi aut ſolvi ſufficiet ,ſati 
facere teneantur. 

And upon this Cuſtom, Ations of the Cak 
have been frequently brought, both anciently, 
and of later times, and damages recovered. 

And note, 'That by a Statute made in the 
fourteenth year of Queen Elizabeth, it is ex 
preſly enated, That all the monies and dama- 
ges that ſhall be recovered for Dilapidations , 
are to be expended and laid out, in, and about 
the repair of the Houſes , &c. dilapidated, 
wherem the Viſitors of thoſe Churches ought to 
take care. 

Ic will not bealtogether improper to conclude 
35 E-1. this Chapter with the Statute of 35 E. Ac | 
titicdy 
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Stat. 14 Eliz.c,u. 
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titled, Ne Refores profternant arbores in Ce- 
meterio; whereby it is inacted , or rather 


the Common Law declared to be in theſe 
words. 
We do prohibit the Parſons of the Church that 


they do not preſume to fell them (viz. the Trees Church yard. 


in the Church-yard ) down unadviſedly , but 
when the Chancel of the Church wants neceſſa- 
ry Reparations : Neither ſhall they be converted 
to any other uſe, nnleſs the Body of the Church 
do want repair ; in which caſe the Parſons of 
their Charity ſhall do well to relieve the Pariſhi- 
oners with hebewing wpon then the [ame Trees, 
which we will not command to be done, but we 
will commend it when it is done. 

By this Law it appears, that the Church-yard 


! and the Soil thereof is in the Parſon , and by 


conſequence the 'Trees are in the Parſon or Re- 
Rorgthatgrow therein.But becauſe the Trees that 

ow there are for the moſt part planted there 
Por the ſhelter and ornament of the Church 
from tempeſts and ſtorms ; therefore the Parlia- 
ment has granted a Prohibition in this caſe a+ 
gainſt the Reftors and Parſons of Churches, 
that they ſhould not cut down theſe Trees for 
any other uſe, but the neceflary repairs of the 
Church and Chancel , which in truth was no 
more than what the Common Law enjoyned : 
For if the ReCtor had gone about to have cur 
them down for any other uſe, the Patron might 
have had a Prohibition ; but now I conceive 
the ReQor or Impropriator, that cuts down a- 
ny Trees growing in the Church-yard for any 
other cauſe than for the repai of the Church 
or Chancel, may be indicted and fined upon 
this Statute at the Common Law ; for wharſo» 
ever 


$0 


3 Inſt.205.7. 


Cap.Archidia- 
eoni & infra. 


_ Deprivation 
and Depoſition, 
quid, 


Where determ:- 
nable. 
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ever may be prohibited before it is done,n 
be pumiſhed rr it is done. | 
If the Biſhops and Arahdeacons in their Vj 
ſitations would take care , theſe Dilapidatiog 
might eaſily be avoided, which are a great « 
honour to the Clergy, and cannot be plealing 
to God Almighty or good men : And the ( 
non enjoyns the Archdeacons and other Ofhg 
als, Ut in viſitationibus Eccleſiarum faciend, 
diligentem exhibeant conſiderationem ad fahi 
cam Eccleſia & maxime cancell”, ſi forte 1 
geant reparatione, & ſi quos invenerint defs 
tus hujuſmodi, certum þ pana prafigant ta: 
minum infra quem emendentur wel ſuppleant, 
C. 


——— 


CHAP. IX. 


The ninth Chapter ſhews for what Cav 
ſes a Parſon, Vicar, &c. may be de 
prived by any Statute Law; and 
what matters are allowed for good 
cauſes of Deprivation at the Co 
mon Law. 


| Þ g mn or Depoſition is, where a man 
by any Statute Law, or by any Judicial 
Sentence Eccleſiaſtical, that hath proper Jurif 
diction, 1s made incapable to hold or enjoy his 
— Vicarage; or other Spiritual Proms 
tion or dignity : And thie cauſes of ſuch Depri 
vation or Depolition are properly and naturally 
determinable by the Eccleſiaſtical Laws of ths 
Realm. But becauſe generally there are _ 
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Chap.9- Counſelloz. | $c 
of Freehold dependant upon theſe Promotions 


and Dignities, and annexed to them inſepara- 
bly, which reſt at the ſole determinationof the 
Common Law ; the Courts of Common Law 
do ſomtimes inſpect and regulate the proceedings 
of the Eccleſiaſtical Courts ; and where they 
proceed againſt the Rules of Common Law 
they frequently prohibit them: I have therefore 
thought fit to ſhew what cauſes of Deprivation 
or Depoſition have been allowed and approved 
of by the Judges and Courts of the Common 
Law, 'or by any of the Statutes of this Realm. 
But there are many more Cauſes of Deprivation 
by the Canons and Laws Eccleſiaſtical , which 
veing out of my profeſſion, I ſhall not preſume 
to diſcourſe of, | 

1.If a Parſon, Vicar,&c.be a common Drun- Can. Apoft. 4+; 
ard, it is a juſt Cauſe to deprive him of his Mortimer verſ, 
urch preferment. Parker,1o Jac. 
2. The Clerk that obtains any preferment in '/mony cauſe of 
the Church by any Simoniacal Contra&t or A> P7ivarion. 
greement may be deprived by his Ordinary,&c. 
it appears at Jarge in the fifth Chapter here 


before upon that Subject. 

3. That if any Parſon, &c. ſhall refuſe to uſe * 5! ©-2. Star. 
the Book of Common Prayer or adminiſter the = 5 ng 
Sacraments in the order there preſcribed, or (ball ry-ms of from. 
wilfully and obſtinately , Htanding in the ſame, er,the third of- 
uſe any other Rite or Ceremony, Order, Form or fence. 


Mapner of celebrating the Lord's Supper, or 0- 


ther open Prayers, or ſhall preach , declare or 
ſpeak any thing in derogation thereof, or depra- 
ving the ſame, or any thing therem contained , 
and having formerly been convifted for the like 
offence, ſhall upon his ſecond convittion be de- 
prived iplo facto. 


G 4 If 
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St.14 Car.2.c.4+ 4. If any Parſon, Vicar,c ſhall not within 
Negletting to two months next after Induttion upon ſome Lords 
read Prayr% Jay openly , publickly and ſolemnly read th 
within two _ : . 
ry Morning and Evening Prayers appointed to 
months after 4 g £745 
Induttion, read the ſame day, according to the Book 
Common Prayer, and after ſuch reading , 
not openly and publickly , before the Congregs 
tion there aſſembled, declare hs unfeigned al. 
[ent and conſent to the uſe of all the thi 
therein contained, in ſuch manner as us diretted 
13 Eliz. c.12, Pefore here in the ſeuemh Chapter; and if then 
To maintain a. be any lawful Impediment, then if he do not & 
ny DoFrine a- the [ame within one month after the Impedimen 
gainſt the 39 removed ; ſuch Parſon, Vicar, &c. ſball be d& 


— of privedipſo facto. 
5 Ri Trial $+ 1f any Parſon, which ſhall have any Ec 
54. cleſiaſtical preferment, ſhall adwviſedly maintan 


Miſcreants,Iyfi. or affirm diretly any Dofrine contrary or 1+ 
_ Schiſm#- pugnant to the 39 Articles of Religion, and be 
== | mt69r% ing convented before the any of the Dioceſs 
7” IO Ordinary, or before the high Commiſsionert, 
* 4 Misbeliever. ſhall perſift therein, and not revoke his Error, 
f An Atheiſt, or after ſuch Revocation ſhall eftſoon affirm 
oe 7 A ſuch untrue Doftrine, he may be deprived. 
Dy. 3.&p _ 6. 1f any perſon ſhall obtain a prefermentin 
Co.5. 58.2: the Church, which is a * Miſcreant, f Infidel 
Dy.293. p. 1,z. Schiſmatick or Heretick, he may be deprived. 
Slave, Villain, +7, So if one be made a Parſon , Vicar, &c. 
p4rrors a ay that is not of free Condition, but a Villain, or 
fs mby pf de. Chat is illiterate and not able to perform his dv 
prived. ty, or that 15 guilty of any heinous Crime , 
* And ſo:s the Murther, Manſlaughter, Perjury , Forgery, or 
5 4.Camn of tie that is mere Laicus, and not in holy Orders, he 
-p gi +4 6% tray be deprived. 
i TW 8. * A Parſon, Vicar, &c. may be deprived 
Nah. P.13 for being diſobedient and incorrigible to their 


Car.1.B.R., Ordinary,&c. 9. And 
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g. Andit wasreſolved by all the Judges of Cro. Jac. 37. 
England, 2, Fac. That Non-conformity was a Non-conformity, 
good Cauſe of Deprivation; and it was declared 94 29- 
by them all,that in caſe any Canons were made 
by the Clergy for the good Government of 
the Church , and approved and confirmed by 
the King (as they ought) that the obſtinate diſ- 
obeying of them was a juſt cauſe of Deprivation. 

10. If any Parſon, Vicar, &c. have one Be- ,, 4, ,. 
nefice with cure of Souls, and take another ins Taking # ſecond 
compatible without a Faculty and Diſpenſation, Benefce. 
it is a juſt Cauſe of Deprivation. 

I1. In the time of Popery it was cauſe of Py 133. p.2. 
Deprivation for a Prieſt to marry , but not to ow, 
have two or three Concubines, as they called neprivarien. 
them : But more of this hereafter. 3 Inft.2040.” 

12. Dilapidating the Church and Buildings, Co-1 1. 98.b'.* 
deſtroying the Woods, or alienating the Lands *'+-3- 9 E-4. 
belonging to the Church by any Bithop;Abbor, —_ - OS 
Prior, Parſon, Vicar,&c.haye been held and ad- q., 9,;.ymrmme. 
judged juſt cauſes of Deprivation;& it were very ; 
hr the Canonsin this caſe were put in execution. 

There may be a queſtion ſtarted, what ſhall 
be intended by the words, Deprived ipſo fatto; 
whether by thoſe words the Church ſhall im- 
mediately become void by the fact done, or not 
till Conviction or Sentence declaratory. The 
words ipſo fatto are of late time crept into Atts 
of Parliament ; as that for ſtriking with a Wea- 
pon in a Church-yard, the party thall ;p/o facto 
be excommunicate : And in that caſe it is made 
a Quere in} Dyer. But in Green's Caſe it is re- 
ſolved, That the Church in this Caſe ſhall be Dy-275.b.p.48, 
void withour any Sentence declaratory , and _ _ , 
that Avoidances by Acts of Parliament Cap.Nuis in« 


need no Sentence Declaratory, But in ,Qrmmantie 
G 2 that verb. ipſo fate, 


Deprivation 
ipſo facto, 
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that Caſe by the Canoniſts requiritur Sententig 
Rolls 2.282.£5. declaratoria. And note, that after InduCtion 

the Spiritual Court cannot deprive for any Er- 
Rolls 2.305.453. ror in his Inſtitution. So if a Clerk commit 

Homicide, and hath his Clergy , he ſhall na 
afterwards be deprived for this offence. And a 
man may be deprived by reaſon of Degradati 
on. 

I muſt confeſs, in this Chapter I may ſeem 
to tranſgreſs upon the Canoniſts and Civilians 
as well as in ſome other, but I have gone no 
further upon this Subject than what I have met 
with in our own Books ; and I mult agree that 
the Eccleſiaſtical Courts have the ſole Juriſdifte 
on in all cauſes of Depriyation, Depoſitions,Re 
ſignations, &c. And yet the Judges of the Com- 
mon Law have power to correct their proceed- 
ings, if they ſhall proceed againſt the Rules of 
the Common Law, which isthe reaſon we meet 
with theſe things in our Books , and it may be 
ſome advantage to the Civilians to know how 
far the Common Law approves of their pro- 
ceedings : There is by the Canon Law divers 
other cauſes of Deprivation, but it is out of my 
Province, and would be too long for this Dif 
courſe to reckon them all up. And having ſaid 
whar I have to ſay upon this Subje&t, I ſhall 
proceed next to ſhew, what Leaſes Parſons, Vi- 
cars, and other Ecclefiafticks may make at this 
day of the Glebes, 'T'ythes, Farms , &c. and 
_ the danger of what Statutes they may 
All \ 
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CHAP. X. 


The temh Chapter ſhews, what Leaſes 
Parſons Vicars and other Eccleſeaſ- 
tical Perſons may make of their 
Glebe, Tythes, Farms,&c, and what 
Farms they may take, and within 
the _ of what Statutes they 


may fall. 


Fas undertaken this Work chiefly in fa- What Leaſes 
vour of the Parſons and Vicars, I deſign- ©/-r23-men 
ed to have medled with no other Orders of the "4%. 


Church but thoſe only ; but having in many 
other things been enforced to entermingle the 
concerns of other Orders with thoſe. of the Par- 
ſons and Vicars, I ſhall beg the Readers pardon, 
that in this Chapter, where I am to treat of the 
Leaſes which may be made by Parſons and Vi- 
cars, I likewiſe take in all other Orders of the 
Church with the Colledges ; the Learning con- 
cerning Leaſes being of uſe, and neceſlary for 
all people to know, and which I ſhall in this 
Chapter put into as good a method as the ſub- 
jc& matter will permit. 

And becauſe the Learning of theſe Leaſes 
will depend upon ſeveral Statutes , it will not 
be amiſs firſt ro examine what Leaſes or Alie- 
nations the ſeveral perſons we have to do with 
in this Chapter, "might have made at Common 
Law before the Statutes, and then to conſider 
where, or in what manner, the ſeveral Statutes 
have enlarged, abridged , or reſtrained their 


power at Common Law. 
G 3 And 


86 


At Common 


Law, 


I Inſt 4 s 2,” 


The enabliug 
AZ of 32 H.8. 


Cap.,2 8. 
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And firſt, at the Common Law no Bifhop, 
Abbot, Prior, Dean, Prebend, or other ſingle 
Corporation, could make any Alienation or 
Leaſe to bind their Succefors without the Con. 
firmation of their Chapter, Covent, &c. 

The firſt Starute that made any alteration in 
theſe Caſes, was the Statute of 32 H. $. which 
is commonly called the enabling Statute,where- 
by it is enacted , 

That all Leaſes then after to be madle of am 
Maneors, Lands, Tenements or Hereditament;, 
by writing under hand and ſeal for term of 
years, or for term of life, by any Parſon or Par- 
ſons of the full age of 21 years, having am 
eſt ate of Inheritance either in —— or Fer 
rail, in their own rights, or m the right of then 
Churches, &c. ſhall be good and effectual m the 
Law againſt the Leſſors , their Wroes, Heir 
und Succeſſors. 

Provided that that Act ſhall not extend to &- 
ny Leaſe of any Manors , &c. where any oll 
Leaſe ſhould be in being, unleſs the ſame expire, 
be ſurrendred or ended within one year after the 
making of ſuch new Leaſe, nor ſhall extend to 
any Grant to be made of any Reverſion of am 
Manors, &c. nor to any Leaſe of any Manors , 
Oc. which have not moſt commonly been letten 
ro Farm, or occupied by the Farmers oy 1 
the ſpace of twenty years next before ſuch Leaſe 
thereof made,nor to any Leaſe to be made with- 
out impeachment of waſt , or to any Leaſe to 
be made above the number of three Lives, or 21 
gears at the moſt, from the day of the n— 
thereof ; and that upon the making of every [| 
Leaſe there be reſerved yearly, durmg the ſaid 
Leaſe, due and payable to the ſaid Leſſors, their 
on. Heirs 
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Heirs and Succeſſors,$0 whom the Reverſion ſhall 
appertain,&c. ſo much yearly Farm or Rent, or 
more, as bath moſt accuſtemably been yielded 
and paid for the ſaid Manors, &c. ſo to be 
letten within twenty years next before the Leaſe 
thereof made, &c. 
Provided thu Act ſhould not extend to give 
any liberty or power to any Parſon, Vicar,@c. to 
make any Leaſe or Grant of any of their Meſſu- 
ages, Lands, Tythes, &c. or in any other man- 
ner than they ſhould or might have done before 
the making of the ſaid Act. 
So now, where beforc the making of this At 
no Archbiſhop, Biſhop, Archdeacon , Dean or 
Prebend, could have made any Leaſe to have 
bound his Succeſſors without the confirmation 
and conſent of their Chapters, &c. as aforeſaid: 
Now by this A they are enabled ro make Lea- ! _ qualities 
ſes for three Liyes, or one and twenty years = _ 
without any confirmation at all with theſe qua- * * 
lications: | 
1. Such Leaſe muſt be made by writing In- Muſt bs in wy;.. 
dented, and not by parol or Jeed poll. ting indented. 
2. It muſt be made to begin from the ma- *%* %gin/rom 
king, or day of the making ot ſuch Leaſe. p vhay ons, - 
3- If there be any old Leaſe in being at the 917 7.1; ,,5; 
time of the making of ſuch Leaſe, it muſt ex- expire mithin 
pire, be ſurrendred or ended within a year after Jr 
the making of ſuch new Leaſe, and ſuch fur- Co.5.2 b,, 
gender mult be abſolute, and not upon conditi- 
on. 
4- There muſt not be a double Leaſe in be- 24/3 nor be a 
ing at one and the ſame time, the one for years, 4-n#/e Leaſe, 
and the other for Lives. | 
F- Such Leaſe muſt be of Lands manurab!e 97 wi*! 1hing; 
or corporeal, which are neceſſary to be le:ten, {2 £e9/e m9y 
G 4 ard 
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Co.5.3.2. 

More 778." 
Talentine verſ. 
Denton. 

H.2z Jac. B.R. 
Of Lands uſu- 
ally letten. 


Co. 6.3 7.b*.” 


The accuſtomed 
Rent muſs be 
reſerved. 


Co.5.z 7.Þ.*. 


Ibid. 
Co 5.52. 


Co. 5.5.b.*. 
Vide Co.8. 70. 
b.*.&c. 

What Reſerva- 
tions are good. 
” 'Co:5.37- b. 


and out of which a Rent may be reſerved , and 
not of things that lye meerly in Grant; as Fairy, 
Markets, T ythes, 'Tolls,Franchiſes, Advowſong, 
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&c. 

6. Such Leaſe muſt be of Lands, &c. which 
have moſt commonly been letten to Farm; or 
occupied by the Farmers thereof for the more 
part of twenty years before the making of ſuch 
Leaſe : So if they have been fo ler for eleven 
years within twenty years next before the 
making of the new Leaſe , it ſuffices: And a 
letting to Farm by Copy of Court-Roll , isx 
ſufficient letting to Farm within this Statute, to 
enable the making of ſuch new Leaſe. 

7. There muſt be reſerved upon every ſuch 
Leaſe , and payable during the continuance 
thereof to the Le-flor , his Succeſſors, &c. 6 
much Farm or Rent as hath moſt accuſtomably 
been yielded and paid for the Land ſo demiled 
within 25 years next before ſuch Leaſe made: 
So that it ſufhceth, if the yearly Rent or Farm 
be reſerved, though Heriots and other caſual 
Services be omitted ; fo if a greater Rent than 
formerly be reſerved , it ſuficeth. Bur if the 
Leflor reſerve a leſs Rent than the ancient, du- 
ring his life, and after the full Rent, yer it is 
naught, becauſe it muſt be reſerved during the 
whole term: So if Lands uſtally letten be de- 
miſed with any other Lands,&c. though a Rent 
be reſerved that exceeds the value of thoſe Lands 
and the old Rent; yet ſuch Leaſe is not good 
againit the SucceſſoOr within this Law. Bur if 
the Rent were formerly reſerved to' be paid at 
four ſeveral days, and by the new Leaſe be re- 
ſerved to be paid all at one, fo the whole Rent 
be reſerved yearly,it is well enough. n 
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If a Biſhop, &c. have two diſtin&t Manors Trin. 26 Car.z. 
that have aciently been demiſed together , and CB. Thrednee- 
one entire Rent reſerved for both Manors , and © vei-Linam. 
theſe being out of Leaſe the Biſhop, &c. may 
demiſe them ſeverally, reſerving ſeveral Rents 
amounting to the whole ratably; and thee have . 
been adjudged lately in the Common Pleas to 9-27 Car-2. in 
be , and affirmed in Error in the Kings mpothons mags 
Bench; and by the ſame reaſon , if a Termor we. oa Rep. 
for life ſhould Leaſe part for years , and then p. 203. but im- 
ſurrender and accept a new Leaſe, rendring the perfecily re- 
ancient Rent, it would be a good Leaſe,tamen P*<d./deo 
inde quere, for of that part leaſed by the Ter- TO" 
mor, there would be two Leaſes on foot toge- 
ther ; but if the new Leaſe were only of the 
Lands not demiſed by the Termor , then it 
ſeems good. 

8. Laſtly , ſuch Leaſe muſt not be without:Such Leaſe muſt 
impeachment of waſt, and therefore a Leaſe to "% & withour 
one for life, remainder to another for life, remain- '2*9<bment of 
der to a third for life is not good againſt the "ys 
Succeſſor, though but for three Lives, becauſe 
the remainders make the preſent Tenants dif- 


| puniſhable for walſt for the time. 


Bur Parſons and Vicars being excepted in this ,, for an 
enabling Law are left as they were atthe Com- ;;;;,; excepted. 
mon Law ; ſo that they could make no Leaſe 
to bind the Succeflor without the confirmation 
of the Biſhop and Patron, till the Stature of 
13 ElJiz. which we ſhall ſpeak of hereafter. 

But this ACt , as appears by what hath been 
ſaid, conferred a new power upon {ingle Cor- 
porations;bur did not in any thing reſtrain their 
ancient power in making long Leaſes and Ali: « 
nations of their very Scites, Demeſnes,&c.with 
confirmations as aforeſaid, which was a great 

pre- 


go 


1 Eliz. C19, 
More 107. 
Biſhops ye- 
frrained. 


1 Jacobi c.3, 


Leaſes in other 


Forms not wid, 


but avoidable. 
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prejudice to the Church in general, a means of 
Dilapidations, and a great hindrance of hoſpi 
tality : and therefore, 

In the firſt year of Queen Elizabeth it was en- 
afted, That all Gifs, Gramts, Feoffment s, Fines, 
and other Comveyances and Eft ates from the fir 
day of that preſent Parliament to be had, 
done or ſuffered by any Archbiſhop or Biſhop of a- 
ny Honours, Cattles, Maners, Lands,Tenements, 
or other Hereditaments, being part of the poſſeſ- 
frons of bis Archbiſhoprick or Biſhoprick,or wnited, 


' appert aining or belonging to any the ſame Arch. 


biſhopricks or Biſhopricks, to any perſon or 
7 yn DH or at M ( other t 
the Queens Majeſty, her Heirs and Succeſſors) 
whereby any Eſtate or Eftates ſhould or might 
aſs from the ſaid Archbiſhops 6r Biſhops, or any 
of them, other than for the term of -2.1 years,or 
three Lives, from any ſuch time as any ſuch 
Leaſe;Grant or Aſſurance ſhall begin,and whert 
upon the old accuſtomed yearly Rent or mon 
all be reſerved and payable yearly during the 
ſaid term of 21 years, or three Livesſhall be ut- 
terly ord and of none effett to all intents , con- 
ſtruftions and purpoſes, any law, cuſtom , or #- 
ſage to the contrary thereof in any wiſe notwith- 
ſtanding. 

Note, the exception, which gives , or rather 
reſeryes the power to grant, &c. to the yum 
&c. was made void by a Statute made 1 Fac. 

And note alfo,that though this Statute enadts, 


Smalwood ang T bat all Leaſes made in any other form ſhall be 
Sale verſ. le E- Void and of none effe& to all intents and pur- 
velq; Lich&2- poſes ; yct it has been adjudged, that it is only 
lis. P.31 El10. tg be-intended as againſt the Succeſſors,and that 


21.65 Co.3.59 


I Inſt. 4 5 TH 
Cro.Jac.95./ 


' Leaſes made in other forms' ſhall be good not- 


with» 
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withſtanding agamſt the party himſelf that 
makesthem, and may be affirmed by the Suc- 
ceſſor by the receipt of the Rent reſerved there- 


nd note, this is a private A&t of Parliament, 1 Fliz. A pri. 
that muſt in all caſes be pleaded,and cannot be 4? 4. 
given in Evidence. ——_ 

And note alſo , that though this Statute do c,, x1... 
not reſtrain demiſing of any Lands not former- More 253. 
ly demiſed, yet it doesit by implication ; for the 
accuſtomable Rent muſt be reſerved, and un- 
leſs accuſtomable let , there cannot be an ac- 
cuſtomable Rent ; and Leaſes within this Sta- 
tute muſt have all the reſtrictions in that of 32 
H. 8. befaxge mentioned, 

And it muſt be of things menurable, as hath gf p;.: things 

been faid,out of which a Rent may be reſerved: ſuch Leaſe; 
But ſome are of Opinion that T'ythes or things 72 be made. 
not manurable may be demiſed for twenty one ©*5-3-4- 
years, becauſe an Action of Debt will lye up- 
on the Contra&t: And ſoit was adjudged, as a More 779. 
learned Serjeant at Law informed me, in the _ Lag, 
caſe of the Precentor of Pauls about 197 Fac. Fern Roy. 
and that the Succeflor ſhall have an Action of 
Debt upon this Contra&t , and is good within «,, ,;, c,/; 
the Statute of 32 #7. 1. cap. 28. and I have ſeen Palmer 104. 
a Report of a Caſe in the 20 Fac. in the Com- 
mon Pleas, that it was ſo adjudged; and ſee 
Leys Us 76'.” That Yelwverton, Williams, and 
Tanfield were of the ſame opinion that it was 
pood for years. 

Upon this Statute,and the former, it has been : Int.4 5.8. 
held, That Archbiſhops and Biſhops may with C*7current 
confirmation of the Dean and Chapter make ©" 
concurrent Leaſes,that is,notwithſtanding there 
be a Leafe in being for twenty one years, they 

| may 
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may make a new Leaſe of the fame Lands to 
More 66, © another for twenty one years from the maki 
thereof ; and this being confirmed as aforeſai 
ſhall bind the Succeſſor, the other things being 
tInſt.45.2, obſervedin it: But Sir Edward Coke excepy 
the concurrent Leaſes, as to thoſe other thi 
3 Inſt 45.2. And Sir Edward Coke is of opinion,that 
concurrent Leaſes may be made by Deans,Pre 
bends, &c. with confirmation : But ſome learn 
ed men are not fatished concerning concurrent 
Leafes, becauſe by theſe concurrent Leaſes the 
Succeflor loſes his remedy, for his Rent by d 
ſtreſs during the former term, and the Tenant 
More 253. . may beinſolvent as to an Action of Debt : Bu 
Cro. Eliz. 141. 2 concurrent Leaſe for Lives is notgood,becauk 
upon ſuch Leaſe the Leflor would haye no re 
medy for his Rent. 
13 Eliz.cap.1o. The next reſtriftive Law is that of 13 Þ 
The reſtritive liz. whereby it is enated , That from thence 
_ gin forth all Leaſes, Gifts, Grants, Feoffments,Con 
—_ ere +. * Veyances or Eſtates to be made , had, done n 
"" * ſuffered by the Maſters and Fellows of any Cab 
ledge, Dean and Chapter of any Cathedral o 
Collegiate Church, Maſter or Guardian of an 
Hoſpital, Parſon, Vicar, or any other having « 
Spiritual or Eccleſiaſtical Livizg, or any How 
ſes, Lands, Tythes, Tenements or other Hered- 
raments, being any part of the Poſſeſſions of any 
ſuch Colledge, &c. or any wiſe appertaining 1 
belonging #0 the ſame,or any of them,to any per- 
ſon or perſons bodies, &c. ( other than for the 
term of twenty one years, or three Lives, from 
the time as any ſuch Leaſe or Grant ſhall be 
made or gramed , whereupon the accuftomed 
yearly Rent or more ſhall be cyrus and paje* 
ble during the ſaid term ) ſhall 


c 


be utterly void, 
The 
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The penning of this At,and that of 1 Eliz. Go.5.14.b.. 


before-mentioned being in effe&t the ſame in 
ſubſtance, the conſtruftion is the ſame in effe&; 
but in this AR there was no ſaving of Grants 
to the King, and therefore this Act being for 
the publick good , had reſtrained othe® Grants 
to him not warranted by this Statute, though 
1 Fac. cap. 3. had never been made. 


And here note, 'That as the Parſons and Vi- Parſons and Yi« 
cars had not their power any wiſe enlarged by <7 reſtrained 
the Statute of 32. H. 8. So they had no re- by this Law. 


ſtriction upon them till this Act; but from 
henceforth they are reſtrained from making any 
Leaſe or Grants, other than for twenty one 
years or three Lives , with the qualifications a- 
bovementioned in the Statutes, and ſuch Leaſes 
muſt be confirmed by the Patron and Ordinary, 
becauſe excepted in the inabling Statute of 32 
H. 8. before. 

And whereas after the making of this Statute, 
Heads of Colledges, Deans,Prebends,8c. might 
have made concurrent Leaſes, as well as Bi- 
ſhops might 3 Thereis a Provo in the Statute 
of 15 El:iz, 


That all Leaſes then after to be made by any 13 Eliz.c.1r, 
the aforeſaid —_ Spiritual or Collegi- Noconcurrent 
ers of any of their Eccleſiaſt;. Leaſeyut with. 


ate Perſons, or ot 
cal, &c. Lands, &c. whereof any former Leaſe 
for years is in being, and not expired,ſurrendred 
or ended within three years next after the ma- 
king of any ſuch new Leaſe,ſhould be utterly yoid, 
fruttrate and of none effect, any Law, Oc. 

# By this Proviſo, it ſhould ſeem , the Parlia- 
ment was of opinion, that concurrent Leaſes 
might be made, but has by this Proviſo ſo re- 
ſtrained them, that they cannot be made but 
within 


one year ; but that every ſuch Leaſe |_ fo ſoon 
_— rent 1 ®it, or any part tharecl, ſhould come to any 
are r-pealed by pllefſion above forbidden, or] immediately if 
14Eliz.c.11. 0% ſuch abſence ſhall ceaſe and be void, and t 
Incumbent ſo offending ſhall, &c. loſe one years 
profit of has ſaid Benefice to be diſtributed by the 
Ordinary t6 the Poor of the Pariſh. 
Charging Par- And by the fame Statute it is turther enacted, 
ſonages,wvoid. That all charging of ſuch Benefices with Curt 
then after with any penſion, or with any projit 
out of the ſame to be yielded or taken, other then 
Rents reſerved upon Leaſes, ſhould be void. 
Mere a Parſon But where any Parſon ſhould be qualified i 


may demije and hae two Livings , he may demiſe the one of 
be Non-1eſident, them, 
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within three years before the Determination of i # 
the former. | ( 

Biſhops not in But Biſhops are conceived not to be compre. WW / 
ths Ad. hended within this Proviſo, for though the WM / 
| words are general enough , yet the particular WW 7 
mentiongd before the general words' being of an 
inferior rank , the general words cannot draw WW / 
in the more worthy. c 
Which Beads And there is a Proviſion in this ACt of 18 EL WW : 
and Covenants That all Bonds and Covenants then after mae WM 
ſhall be void. for the making or renewing of any Leaſe ca 
trary to the intent of that Statutegor of the St | 
tute of 13 Eliz.c.10, ſhould be utterly woid. [ 
13 Eliz.c20. Inthe 13th year of Queen Elizabeth theres 
Leaſes of Par» an Att of Parliament made, whereby it is en-W 7 
ſons to be woid ated , That no Leaſe made after the 154 
&y Non-reſi- day of May following of any Benefice or Eccle « 
gence. / - 
ſiaſtical Promotion with Cure of any part there WM ' 
of, and not being impropriated, ſhould endure an WW | 
longer, than while the Leſſor ſhould be ordinari i * 
ly reſident and ſerving the Cure of ſuch Bem-W © 
fice without abſence above fourſcore days inamM . 
[ 
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them, where be i not ordinarily reſident, to his 

Curate only,tbat ſhall there ſerve the Cure. And 

ſuch Leaſe ſhall endure no longer than during 

ſuch Curates reſidence without abſence above 

forty days in any one year. | 

And by 14. Eliz. it isenaCted, That all-Lea- 14 Elap.n, 
ſes, Bonds, Promiſes and Covenants of and con- Lto/e:,Bonds 
cerning Benefices and Eccleſiaftical Livings _ ng : 
with cure to be made by any Curate , ſhall be of © 
»o other or better force, validity or continuance, 
than if the ſame had been made by the beneficed 
perſon himſelf, that ſhall demiſe the ſame to 
ſuch Curate. 

And by the ſame Statute it is enafted , That Houſer, Incorpe. 
the reftriftiveStatnte of 17 El.c.10.before,ſhall 7*i9n:,Oc. how 
not extend to any Grant, Aſſurance or Leaſe of © be leajed, 
any Houſes belonging to any the perſons,& c.(in 
the ſaid Stat. of 13.) nor to any ground: to any 
ſuch houſes appertaining, &*c. m any City,  Bo- 
rough, Town Corporate, or Market Town,or the 
Suburbs of any of them ; but that all ſuch hou- 
ſes and grounds may be granted, demiſed and 
aſſured, as they might have been before the ma- 
king of the ſaid Att, ſo always as ſuch houſe be 
not the Capital, or dwelling houſe uſed for the 
Habitation of the Parſons, &c. nor have above 
ten Acres to the ſame. 

Provided, That no Leaſe be made by virtue Not to leaſe in 
of this Ach in reverſion, nor without reſerving 7*v/i0n. 
the accuſtomed yearly Rent at leaſt , nor for a 
longer term than for forty years at moſt, charg- 
ing the Leſſee with repairs, and no alienation 
in Fee, unleſs Lands of as good yearly value be 
ſetled , &c. in lieu thereof. 

There is likewiſe another Proviſo in this Att, — 
That all Bonds, Comtratts , Promiſes and Cove- miſer, where ro 


nants bewaid. 
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hants to be made for the ſuffering or permitti 
any perſon to enjoy any Benefice or Eccleſiaſtc 
Promotion with Cure, or to take the Profits @ 


fruits thereof, other than ſuch Bonds and Cove 


nants as ſhall be made for aſſurance of any Leaſh 
beretofore made, ſhall be of no other force thay 
} Leaſes made by the ſame perſon. 

18 Eliz.c. 11. And by another Statute made in the 18th 
year of the ſame Queen El;z. it is enaCted, That 
after complaint made to the Ordinary,and Sex 
tence given upon any offence committed by the 
Incumbent againſt the Statute of 13 Eliz. c.20, 
whereby he ſhall or ought to loſe a years profit 
of his Benefice,@c.That then the Ordinary with- 
in two months after ſuch ſentence and reque#t 
made by the Churchwardens ofthe Pariſhwhere, 
&-c.or one of them ſhall grant the Sequeſt ration 
of ſuch profits to ſuch Inhabitant or Inhabitanti 
within the ſame Pariſh,Gc. as to him ſhall ſeem 
meetgO*c. 

Every Pariſhiec- And that upon default of the Ordinary, i 

wer may ttks ſhall be lawful for every Pariſhioner, &c. tore 

advantage. tain, &c.his Tythes, and for the Churchwardent 
to enter upon the Glebe-land Rents and Duties 
of every ſuch Renefice to be imployed to the uſe of 
the poor,&c. until ſuch time as Sequeſtration 
ſhall be committed, by the Ordinary ; and then 
the Churchwardens and Pariſhioners to accompt 
zo ſuch to whom the Sequeſtration ſhall be com- 
mitted, who is to employ the whole profits ac- 
cording to the Act, upon pdip to forfeit the dow 
ble value of the profits withmlden ; to be rec 
wered in the Eccleſiaſtical Cqurt by the poor of 

a the Pariſh. 

Having thus for the Readers fatisfa&tion gi- 
ven him an Abſtract of all the Statutes concern- 


ing 


=. 
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ing the Leaſes of Eccleſiafticks of all kinds , I 
ſhall briefly ſam then all up, and proceed to 
take a view of ſuch other Statutes as the Par- 
ſons, Vicars, &c. are in any manner in dariger 


of. ; 
Upon the whole matter it appears,that Arch- 177ae Leaſes 
biſhops and Biſhops may make Leaſes for twen- may be made by 
fr one, two, or three Lives, Bijhops and 
with the qualifications before-mentioned with- Archb1ſbeps. 


ty one years, or 


out any Confirmations at all: And they may 
make concurrent Leaſes for twenty one years 
upon Leaſes for twenty one years from the ma- 
king, with confirmation of the Dean and Chap- 
ter, with ſuch qualification as is aforeſaid, though 
there be above three years in being of the old 
Leaſe at the time of the making the new, and 
where the Biſhop has two Chapters, there the 
concurrent Leaſe muſt be confirmed by both 
Chapters; unleſs it be as it was in the Biſhop 
of Waterford's Caſe, which was thus : The Bi- 
ſhop of Waterford had long ago the Biſhoprick 
of Liſmore, and the Chapter united to that of 
Waterford: And in all Grants made of the 


Lands belonging to Lz/mure that Chapter only Co-12.71.9% 


confirmed, andall Grants made of the Lands 
anciently belonging to the Biſhoprick of Warer- 
ford, the Chapter of Waterford only confirmed: 
And becauſe the Union was not extant, all the 
Judges held the confirniation of the one in the 
manner aforeſaid was good , for it ſhall be in- 
tended, that it was ſo provided for upon the 


conſolidation ; but otherwiſe all the Judges held, Dyer 282 p:26, 


that both Chapters ought ro have contirmed. 


Bur if aBiſhop had two Chapters, and one of lbid- 


them ſurrenders , is ſuſpended or diſſolved, the 


confirmation of the other ſuffices, 
H There 
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M.14 & 15 El. 


Harpurs Rep. 
M.14 & 15 El. 


T.5E].More 66. 


T, 8 Jac. Scac. 
Sir Ea'w. Di- 
mocks Caſe. 


Rolls 1.47 7. h. 


Cro, El.1 41. 
More 253. 


Leaſes by Deans, 
Prebena's, Col- 
ll ages ec, 


12 Eliz.c, 10, 


The Parſons Partl. 


There is a Caſe in Mr. Juſtice Harpurs Re 
ports, where the Caſe is put, That a Biſhop made 
a Ltaſe dated 2 die Maij, confirmed the third 
day, and ſealed the fourth day of May,and hell 
a good Leaſe and well confirmed. 

But a confirmation by the Dean and Chapter 
after the death of the Biſhop, comes too late by 
Catlyne, Suthcoate and Windham againſt Wra, 

But if a Biſhop make ſeveral concurrent Les 
ſes, and the latter is firſt confirmed, and after the 
firſt is confirmed;in this Caſe the firſt Leaſe ſhall 
be preferred, becauſe nothing paſles by the cont 
mation in point of Intereſt , but a meer conſent 

If a Biſhop make a Grant tothe King, whid 
is confirmed by the Dean and Chapter befor 
the Grant is inrolled, this is well enough. 

But note, 'That a Biſhop catinot make a con- 
current Leaſe for lifethough upon a preceden 
Leaſe for years ; nor a concurrent Leaſe far 
years, where there is a Leaſc for\life in being, 

Deans, Prebendaries, Heads of Colledges,Ms 
ſters of Hoſpitals , andjother Eccleſiaſtical Per 
ſons mentioned in the Statute of 1:3 Eli. c. 10. 
may make Leaſes for 2.1 years,orany lefler nun- 
ber of years, or for one, two , or three Livesin 
poſſcfhon, according to the qualifications above 
mentioned ; and they may make concurrent 
Leaſes as Biſhops may with confirmations; but 
they muſt be within three years of the deter- 
mination of the former term by expiration, ſur- 
render, or otherwife : So that in this point the 
Bilhop has the advantage. 

And though the enabling Statute of 32 H.5. 
gives power to make Leaſes ro hold trom the 
making, or day of the making ; yet the reſtrr 


13Eliz. c.10. tive Stature of 123 Eliz. makes them void, it 


they 
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Chap.1o. — Counſelloz. b 
they be not made to hold from the making, and: 
not from the day of the making ; quod nots : © 
But the Leaſes of Biſhops and Archbiſhops are 
not within that Act, bur the ACt of primo of the 
is, That all Leaſes ſhould be void,other 
than for 2.1 years or three Lives from the time 
of the commencement : Note the different pen- 
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Tn as all concurrent Leaſes of. a» Concurrent es. 
ny Biſhop, Dean, Prebend and Archdcacon are /*5, and who ts 
to be confirmed, it is convenient to let the Rea- /* confirm Leas 
der know who is to confirm the ſame; therefore b 1.482 


for the Readers fatisfaCtion , he is to know that pq .. 


the Leaſes of Biſhops and Archbiſhops are to be Dyer 221.p.18. 
confirmed by the Dean and Chapter, or Deans 35 7-P-42- 
and Chapters , if there be ſeveral Chapters: Plow. 52.8. 


Grants made by a Prebend are to be confirmed 


Dyer G1.p. 30. 
Co.s.81.2.. 


by the Biſhop, Dean and Chapter : The Grants 14s ave to 
made by Deans are to be confirmed by the Bi- gonfrm Leaſes. 


ſhop and Chapter : The Grants made by the 
Archdeacon, by the Biſhop, Dean,and Chapter: 
The Grants of Parſons and Vicars , with their 
Patrons and Ordinaries : And Grants by the In- 
cumbent of a Donative, by the Patron alone. 

But if a Parſon make a Leafe , which is con« 
firmed by the Biſhop only, whois Patron, with- 
out the Dean and Chapter, which ought to have 
joyned, it ſhall bind the Succeſlor during the 
lives ot the Biſhop and Incumbent , although 
the Bilhop be tranſlated. 

But Grants by Parſons, Vicars, Prebends,&c: 
before induction or inſtallation, &c. although 
confirmed, are not binding to the Succeflor. 

But if the King be Patron of a Prebend , 
then the King and Dean and Chapter, and nor 
the Biſhop, ought to confirm the Grant. 

H 2 A 


T00 


Co.s. $1. 2. 
Dyer 72.2.b. 
Cro.El.472. 


The Parſons = Partl 

A Leaſe made by a Prebendary, Parſon, Vi. 
car, &c.may be confirmed for part of the term, 
if it be for years, that is, confirm the Land toths 
Leſſee for ſo many Years of the tern; bur if the 
term be —_ of the term, it were 
abſurd and repugnant, and ſhould be for 
the whole term : And as ſuch e may be 


; confirmed for part of the term, fo it may be for 


Rolls 1.476. 
£1.2. 


Rolls 1. 479. 
nl, 


Rolls 'P 480. 
n2,3. 


Rolls 1. 480. 
N.4. 


Cro.Car.s $2. 


Rolls 1. 480. 
ns. 


Cro. El.4 20% 


Co 5.15.4. 


part of the Land. 

If a Parſon, &c. make a Grant, which is cor- 
firmed by the Patron and Ordinary , and after 
be deprived ; yet the Grant is good. A Husband 
ſeized in the right of his Wife of an Advowſan, 
the Parſon makes a Leaſe warranted by the 
Statutes before-mentioned, and the Biſhop and 
Husband confirm it; this ſhall not bind the ri 
of the Wife but during the Husbands life, 
that the Succeflor after his death will avoid it, 
that comes in by the Preſentation of the Wit. 
So if Tenant in tail, being Patron, confirmthe 
Grant of the Parſon with the Biſhop, this ſhall 
not bind the Incumbent of the Iflue in tail. 

If an Uſurper preſent, and confirm the Leak 
of his Incumbent with the Biſhop , and after 
removed by Quare Impedit, &c. this ſhall nc 
bifd the Clerk of the true Patron. 

If the true Patron grantthe next Avoidance, 
and then confirm the Grant of the Parſon,who 
after dies ; the Incumbent preſented by him that 
had the next Avoidance ſhall avoid the Leaſe, 
and his very entry upon the Leſſee avoids the 
Leaſe for ever. 


If the Parſon makes a Leaſe to the Patron, . 


which is confirmed by the Biſhop , this is not 
good ; but if the Patron grants it over , it & 
mounts to a confirmation. r 


STSeSrES = 7 
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; Chap. 10. 


Counſeloz. So 


If a Prebend, Parſon or Vicar make a Leaſe, Rolls 1.48 1.p.1, 
and the Biſhop being Patron, confirms it with- 
out the Dean and Chapter; yet this ſhall bind 
the Biſhop and all the Prebends, Parſons, &c. 
which he ſhalt Collate. 

If a Parſon had made a Leaſe for aboye 21 Cro.Elrs. 
years before the Statutes of 13 and 14. Elix. 
which had been confirmed after, this had been 
good, and not within the reſtriction of thoſe 
Laws. 

If a Parſon Leaſes where there are two Pa- 1 Leon.23 3. 
trons, both ought to confirm as ſhould ſeem. Quare. 

If the Patron and a ſucceeding Biſhop confirm Cro.Car.z 8. 
the Leaſe of the Parſon, it is good enough. 

A Prebend made a Leaſe,reciting that it was Dycr 196.p.21, 
with the conſent of the Biſhops who ligned and Quzre. 
ſcaled the Leaſe to the Leſſee, but was no par- 
ty to the Deed, quere it good. 

And having ſaid thus much of Confirmations, 
let us ſee, what Leaſes a Parſon or Vicar may 
make at this day, conſidering all the before- 
mentioned Statutes. 

And firſt, it is to be obſerved, that at and by 7.5, by Par 
the Common Law a Parſon or Vicar might ſons and Vicars, 
have granted or charged his Glebe in Pom 

le with the confirmation of the Patron and Bi. 
; but being excepted out of the enabling 
Statute of 52 H. 8. he could never make any ,, 11.5. « :8, 
Leaſe or Grant to biad their Succeflors, without 
ſuch confirmation z then by the Statute of 13 \, x1. cap. 16, 
Eliz. Parſons and Vicars are reftrained: So | 
that they cannot grant but for 11 yearsgr three 
Lives p dos the making of ſuch Leaſe, and not 
from the day of the inaking, as s before obſer- 
wed; and theſe Leaſes and Grants muſt be with 
the confirmation of the Patron and Ordinary , 
H 3 with 


13 El.cap.20, 


Parſons Lenſes 
which 1 con- 
firmed, and 
dyes. 


Cro. EL1 23. 


The Parſons Part], 
with all the qualifications expreſſed in. the be- 
ming of this Chapter. 

And it ſhould ſtem, they may make concur- 
rent Leaſes, as Deans, Prebends , &c. may do 
within three years of the end' of the former 
Leaſes. 

. Tt has been a queſtion, Whether a Parſon of 
Vicar at this day can make any Leaſe at all tg 
bind his Succeflor : for by the Statute of 11 
Eliz,. cap.2.0. it is enaCted, That Leaſes of Par. 
ſons, Vicars, &c. that hawe Cure of Souls, ſhall 
endure no longer then they ſhall be ordinarily ve 
ſident and ſerie the Cure ; and that if ſuch 
Parſon, &e. ſhall be abſent from their Cure a 
bowe Bo days m one year , that then ſuch Leaſe 
ſhall ceaſe and be woid. Now when a Parſon 
dies, and-$o days incur, and this being a Law 
for the advancement of Religion and Hoſpite 
lity, to avoid Dilapidations, it ſhall have an e& 
quitable conſtruction for the preferring of theſe 
ends; therefore lome havye held, that the death 
of rhe Parſon, Vicar, &c. after 85 days have 
incurred from their deaths, ſhall make 'all their 
Leaſes and Grants void, though never fo ſuffi 
ciently conhrmed; and rely very . much upon 
the Preamble of the Statute, which begins, T hat 
the Livings appointed for EccleſiaFtical Mini 
ſters may not j- corrupt and mdirett dealings 
be transferred t0 6ther uſes, Be it enacted, Oc. 
But by theſe Leaſes it is apparent the profits are 
converted to other uſes, &c. But others have 
held the contrary Opinion, becauſe fuch abſence 
is not voluntary, but by the A&t of God , and 
regularly theſe cannot be ſaid abſent that arenot 
in eſſe : And though Crook report Mott and 
Hales's Cale adjudged in point that their Leaſes 

are 


n 
y 
- 
c 
: 
| 
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are yoid by death : Yet More reporting the ſame More 270. * 
Caſe, ſays, As to the matter in Law t —_— 

were drvided two againſt two , and that the 

Tudgment was given upon @ miſrecital of the 

Statute. And this point, as I am informed,came Bayley verſus 
lately in queſtion in the Kings Bench, and was Munucs, T. 2 4 
adjudged that death doth not avoid fich Leafes. ©272-3-R- 
Tdeo quere inde. m_ = 

There is a quere in Dyer, Whether ſuch Lea- 1h boricu's 
ſes ſhall be void upon 80 days abſence ab initio, Leaſes ſha!l be 
or but from the time of abſence by $o days;bur 494 5 New- 
it ſeems to me with ſome clearneſs, that it ſhall "4%**: 
only be void from 80 days abſence, and not ab 
initio. For hrſt, the words of the Statute are, 

That ſuch Leaſe ſhall indure no longer than the 

Leſſor ſhall be ordinarily reſident, &c. So that 

till then itis to indure, and the Statute cloſes , Dyer 1 7 7.p.31. 
that upon ſuch abſence rhe'term ſhall ceafe , 
which it could not do, if it had nor a being be- Quzre. 
fore- ; for a thing cannot ceaſe to be, that has 

not been, 

But another quare may _ be ſtarted in this #hTerher 11d 
Caſe upon the. reaſon in Lincoln Colledge Cafe \, 939in/t tre 
Whether fuch Leaſe ſhall be void againſt the © — ee 
preſent Incumbent that made it, or only againſt "7 
his Succeflors : But it ſeems to me with ſome 4,4 there has 
clearnels, that the intent of the makers of this ber exe /:re 
A@ was to make ſuch Leaſe void againſt the 0p-»/o%, a; 7 
Leſſor himſelf upon ſuch abſence : For, as be- nous mg 
fore is ſaid, the Statute fays it ſhall indure no; 7 wY 
longer, which is a term'of limitation, and that jg Cyllecy: 
immediately upon ſuch abſence the Leaſe ſhall caſe. 
ceaſe and be void ; and it cannot ceaſe immedi. 
ately upon the abſence, and yet be good during 
the life of the Incumbent. ' But in the Caſe of 
Revel werſus Hart, H. 4.3 Eliz.B.Rithe Court 

H 4 held 


104 
Dyer 372-p.11. held the contrary, as my Reporter ſays. Ide 


Quzre. q 
Dobbins verſus 
Gerrard, p 3 


EI.B.R, 


$..28H 
Parſon Exaſes 
8nd reſigns. 


The Parſons ' Partl, 


Were. 
' If any Parſon, Vicar, &c. be ſuſpended, inhi. 


?* bited or diſabled to ſerve the Cure by the ſpace 


of 8o daysina year, this ſhall not make ſuch 
Leaſe void, for the not ſerving the Cure muſt 
be voluntary: -And it has been held, that if a 
Parſon be re{ident, and do not ſerve the Cur, 
or ſerve the Cure and be abſent by $o days, 
por in both theſe Cafes it will make ſuch Leak 
void, 

Though this Statute upon 8o days abſence 
makes ſuch Leaſe yoid made by Parfons and Vj 
cars,. and fays nothing of confirmation ; yeta 
confirmation of the Patron and Ordinary in this 
Caſe ſeems not,to amend the matter; for if the 
ae be void, the confirmation is of no & 
vail, 

_ At the Common Law, if a Parſon, Vicar,&c, 
had made a Leaſe and reſigned, the next Incum- 
bent might have entred immediately upon the 
Lefſee ; but by a Stature made in the 28th year 
Sf H.8. the Leſſee may hold on his term fer fix 
wears, if tve Parſon that made his Leaſe ſolong 
{ror, and the term were made for ſo long time; 
but upon ſuch Leaſe there muſt be ſo much Rent 
reſerved within forey ſllings as ſuch Benefict 
# valued at in the Kings Books. See the Sta 
tute at large, | 

And by the ſame Statute, If a Parſon make 
@ Leaſe and reſigns and dies, the Tengnt ſhall 
bold out his Leaſe for the year that was commen- 
ced at the time of his death if the term were to 
have had ſo long- continuance , if the Parſon 
had not dyed. But this ſeems only of ſuch Lands 
as are ploughed, for the ſucceeding Parſon is to 


have 
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Chap.1o. Counfelloz. : 
have the Parſonage Houſe and Glebe which is 
not ſowed within a month after he is inducted, 
allowing a reaſonable deduCtion for the Rent re- 
ſerved upon ſuch Leaſe, 

But in both Caſes the Leſſee muſt pay the re- 
ſerved Rent to the ſucceeding Incumbent, who 
is enabled to ſue or-diſtrain tor the ſame. 

And ſuch Leaſe muſt be in writing under hand 
and ſeal, and not by parol. 


But it ſhould ſeem the Statute of 1 3 Eliz.be- 13 Eliz.cap 20. 


fore has made this Law of no effe&. 
And having now done with theſe Statutes,as 
to Leaſes, let us next conſider what Bonds, Co- 


venants, Promiſes, &c. are void within the Sta- 18 Eliz. cap.1 1. 


rute of 18 Eliz. before-mentioned. 


Covyenants, Bonds, &c, made for the enjoy- Hob269.” 
ing Houſes within Cities, Corporations, &c.are ——_g" , 


not void within this Law ; for this Law makes 
no Bonds, Covenants, &c. void, which are not 
againſt the intent of this Statute, and the Sta- 
tute of 1 3 Eliz. cap. 10. but Leaſes of Houſes 
and Lands in Cities, &c. by the Statute of 14. 
Eliz..cap.11.are exempted out of 1 9 Eliz. cap. 
10.and are not within the Statute of 18 Eliz. 


before. 


A Parſon made a Bond to reſign upon re» More 541.7, 


queſt, and afterwards a Leaſe to his Patron of 
part of the Glebe for twenty one years: In an 
Ation brought upon this Bond,the Incumbent 
pleaded rhe Statute of 18 Eliz.and averred that 
this Bond was made to ſecure this Leaſe,and to 
campel the Incumbent to reſide , and adjudged 
a good Plea, and an apt averment. 


A Parſon made a Leaſe, and in the Leaſe Cro.El. 489. 


ood. 


covenanted not to be abſent by the ſpace of 8o Noy 66. 


days jn any one year, and gave Bond for the 
per-+ 


;06 


Olivers Caſe 
M.4 Jac.B.R. 


Quzre. 


Leaſes of Col- 


The Parſons Part 
p—_— and after became Nonreſident 
or 80 days, and reſolved that the Bonds and 
Covenants were both void. 

A Parſon made a Leaſe, and covenanted ne 
ther to do, or ſuffer to be done , any matter, 
whereby the Leaſe ſhould become yoid, and ak 
ter became .Non-reſident by the ſpace of 8 
daysin a year, and this was held a good Co 
venant, and a Covenant that the Parſon ſhould 
be reſident was held not to be againſt this Law 
by Popham, Tanfield, and Clench againſt Wills 
ams. Ideo quere. 

And having now done with Leaſes to be 


ledges,Hoſpitals made by Eccleſiaſticks of every kind,and having 


therein exceeded my bounds beyond Parſons 
and Vicars to all other Eccleſiaſticks, fince the 
Leaſes of Colledges and Hoſpitals come in my 
way, I will give the Reader what ſatisfaCtion [ 
can concerning them : And as to them, = 

It is to be obſerved, "That they are not com 
prehended in the enabling Statute of 32 H.8, 
nor in any other Statute that I find till there- 


r3 Eliz, cap.o. ſtriftivg Statute of 13 Eliz. whereby, amon 


Stat. 18 Eliz, 
cap. 6. 


the reſt, the Maſters and Fellows of Cal 
ledges, and the Maſters and Guardians of Hos 
ſpitals are diſabled to make any Grants or;Con- 
veyances of any of their Poſlefſions, other than 
for tweaty ane years, or three Lives, from the 
making of ſuch Leaſe,' and not from the dayof 
the date, or from the date, as has been faid; 
And this muſt be of Lands uſually demiſed, and 
the accuſtomed Rent, or more, muſt be reſerved 
with all theorher qualifications mentioned in the 

beginning of this Chapter. p 
But there is.a reſtrichion upon Colledges by 
the Statute of 18 Eliz. that. upon all Colledge 
| | Leales 
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Chap-10- Counſelloz, 


Leaſes, 2 third of the ancient Rent ſhall be 
reſerved in Whear and Mault , after the rate 


of 65. and 8 d. a Quarter Wheat , and 5 5.a | 


Quarter Mault, to. be deliyered at the Colledg- 
cs, and in default of the delivery to pay for the 
Wheat and Barley,afrer the rate the beſt Wheat 
and Mault ſhall be ſold the next Market-day 
before the Rent ſhould have been paid, and for 
default of ſuch reſervation the Leale to be void; 
and the Markets that are to ſet the prices, are, 
Oxford for Oxford, Cambridge for Cambridge, 
Wwmdſor for Eaton, Winchefter for Wincheſter. 

And by the Statute of 15 Eliz,. they are re- 
frained to make any concurrent Leaſes till with- 
in three years of the:end of the former terms that 
are uw being. © 

1 ſhall now ſhew the Reader what things are 
demifable within theſe ſeveral Statutes, and 
what Reſervations are good, and in. what caſe 
the Acceptance of Rent by the Succeſſor will 
make a Leaſe good, that was voidable within 
theſe Laws, and the ſeveral qualifications men- 
tioned in the beginning of this Chapter. 

One Small being poſſeſſed of the Manor of 


18 Eliz.c.11. 


IWhat Leaſes 


ſhall be Zood. 


Smalls Caſe. 


Padington, by a Leaſe from a Biſhop for a term M. 4 Jac. B.R. 
of years, the Biſhop: made a Leaſe: to another Former in berng, 


for three Lives, and before Livery: the Tenant 
fſurrendred his former term, andit was held that 
the Surrender was made in due time, and the 
ſecond Leaſe good. 


A Prebend had uſually been leaſed ( except- CraJac., 58. 


ing the Crab-trees) and that. the Prebendary 
made a new Leaſe without excepting the Crab- 
trees, reſerving the ancient Rent, with other 
due circumſtances, and this Leaſe was held void 
__ the Succeffor,by reaſon of the adding of 
the Crab-trees. It 


3 Bulſtr.2 90. 
More in the new 


Leaſes than the 
old. 


- ues The Parſons Partt 
Co.5.1 5.2. It hath been adjudged, That a Biſhop,Deay, 


Next awwidancs &c, cannot grant the next Avoidance of y 
—_— Advowſon, nor any Rent-charge out -of the 
10:9%*  Poffeffions of theChurch, but the ſame is vail 
_ within the reſtriftive Atts before-mentioned, 
* though theſe cannot be ſaidany of thePoſleflion 

of their Churches. | | 

Davenant verſo And it hath been held, that where a Biſhoy 

Eyeſq; Salisbu- demiſed a Rectory for Lives, and covenantedty 

17,M.23 Cart: diſcharge, ſave harmleſs, and indempnifie the 

: Leſſee, &c. from all Penſions, Procurations, 
Subſidies, and from all other payments of an 
Sum of Mony, Demands and Duties whatſoever, 
ordinary or extraordinary, which ſhall be dv 
and ifluing out of the Premifles , that this Co 
venant would not bind the Succeſſor , unlefii 
had been in the ancient Leaſes : And the Lon 
Chief Juſtice Hale was of opinion, That ſud 
Covenant, though it had beenin former Leaſe, 
ſhould not bind the Succeflor for the Ro 
Aid, or any new Charge by AC of Parli 
ment. 

Ca.ro,61.b, Buta Biſhop may grant an acient Office with 
the ancient Fee (if it be a nec Office for 
the life of the Officer.) But the Bi canndat 
grant ſuch Office to twa, or in Reverſh1on: And 
2 Biſhop cannot grant an Annuity, pro conſilu 
smpenſo & impendends, to bind his Succeflor, 
though it be confirmed by the Dean and Chap» 
ter, 

Ce.10.51.b*s, And it hath been reſolved that a Biſhop of 
late erection may grant an Office of neceſfity to 
onein polſletfion for life, with a reaſonable Fee. 

But theſe Grants muſt be all confirmed by the 
Dean and Chapter, becauſe they are not good 
within the Statute of 32 H,. $. 

But 
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But where Offices have anciently been grant- Co.10.52.4"* 
ed in Reverſion , they may ſtill be granted in ©&*-Car.5 55, 
Reverſion with Confirmation. 

If a Biſhop t an ancient-Office with the Eveſq,Chicheft | 
ancient Fee and more, and the Grant be entire, verſ. Freedlang. 
as where the ancient Fee was 5 Marks, and the Leyes Report. 
new 5 }. "tis void for all. But if it be ſeveral, 7*- 
as 5 Marks, and Paſturage for two Horſes, it 
is good for the ancient Fee, and void for the 
other, per Hutton and Yelwverton werſus Crook 
and Harvey 

If a Copyhold Eſcheator be forfeited, the Bi- Collyns and 
ſhop may grant it in Fee by Copy of Court- Jones's Caſe, 
Roll, notwithſtanding the Statute of 1 Eliz. M 39” 

It was alſo reſolved, That where an Arch- ©, ,. ... 
deacon made a Leaſe for three Lives warrant» Charges weid, 
ed by the Statutes before-mentioned, and the 
Lefle granted a Rent-charge for an hun- 
dred years,which was confirmed by the Biſhop, 

Dean and Chapter , that notwithſtanding the 
ſame was void againſt the Succeflor within the 
Statute of 1 3 El:z. cap. 10. 
If a Writ of Annuity ſhould be broughr a- 
= a Parſon,&c. pretending the ſame - by POE 
cription, and although the Parſon pray in 
aid of the Patron and Ordinary , and upon a 
Plea pleaded by them, the Plaintiff obtains a 
Verdict and Judgment , and all this by pra- 
ice and fraud to charge the Glebe, it is void 
againſt the Succeflor ; tor theſe Statutes being 
made for the benefit of the _— advance of 
Religion and Hoſpitalicy, and to avoid Dilapi- 
dations, ſhall og have a favourable Ons IIS 
ſtruQtion, 
Itis regularly truegthat where the Wife iſſue Acceptance of 


in tail, or Succeſſor accepts the Rent after the Rent, where is 
death [024 _vimd. 
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death of the Husband, Tenant in tail ; & x 
Predeceflor upon a void Leaſemadeby the Hub 
band, Tenant in tail or Predeceflor, that ſuck 
Acceptance will not affirm the Leaſe : But thy 
Rule muſt be underſtood of ſuch a Leaſe as i 
void pſ0 fatto, without entry or any otherCe 
remony ; and therefore if a Parſon, Vicar « 
Prebehd, &c. make a Leaſe not warrantableby W © 
the Statutes for rwenty one years, rendring of MW d 
Rent, and dyes, here no Acceptance of Ren W t! 


* by the Succeſſor, &c: will athrm this Leaſe, 
. becauſe the fame was void without Entry or 0- 


f 
ther Ceremony ; but if a Parſon, Vicar, or Pre WW 
bend make a Leaſe not warrantable within the MW x 
before-mentioned Statutes for life or lives, reſer- 
ving Rent, and dye, and the Succeſſor before WM { 
entry accept the Rent; this Leaſe ſhall bind t 
him for the time ; for this being an Eſtate of MW 1 
Ftxehold, could not be void before entry. 

- But if a Biſhop, Abbot or Prior, which have MW |} 
the Inheritance in Fee-ſfunple in them, make a MW - 
Leaſe for lives or years not warranted by the W « 
Sratutes before-mentioned, not being abſolute WM - 
void by their deaths, but only voidable by the MW 
entry of the Succeflor , if the Succeſſor accept WM ' 
the Rent before Entry, be it for lives or fl « 
years, he afhirms the Leaſe for his life. 

If a Biſhop make a Leaſe not warranted by 
the Statutes, rendring Rent, and dye, and his WM . 
Succeflor appoints his Baylift to colle& his 
Rents of that Manor , who amongſt the relt 
receives the Rent reſerved upon this Demiſe, 
and accounts to the Biſhop's Succeſſor for it ; 
this is a good Acceptance, and ſhall -bind the 
Biſhop for his time. 
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$0 if a Parſon leaſe for life not warranted nor 21 E.3. F,Ab- 
confirmed, reſerving Rent, if his Succeſflor re. Þ*t 9. 


Chap.1 o 


ceive Fealty of this Tenant upon this Leaſe, he 
has thereby affirmed the Leaſe for his time : 
The like it will be, if the Succeſſor bring an 
Adon of walt. 

But if a Biſhop make a Leaſe of T'ythes or 
other things not manurable for life of lives,ren- 
dring Rent, and dies, and his Succeſſor accepts 
this Rent, it will not athrm the Leaſe. 

Bur whether ſuch Acceptance upon a Leaſe 
for years of T'ythes , &c. will bind the Succeſ- 
for, I muſt leave it a Quere , not hnding that 
point any where reſolved. 

I having now held the Reader long upon this 
ſubje&t, I ſhall now leave them , and proceed 
to examine, what Leaſes or Farms they may 
with fafery take, or not take. 


FIT 


Dyer 239.p.42. 
2 H.4.2.2. 


Cro.Jac. 173, 


By a Statute made in the twenty firſt year of Star. 21 14.8, 


King H. 8. it is amongſt other things enated, 
That no Spiritual Perſon ſhall in his own name, 
or in the name of any other, take to farm any 
Manors, Lands, Tenements or Hereditaments, 
_ the penalty of ten pounds for every Month 
that he holds the (ame ; nor by himſelf,nor any 
other, ſhall buy Cattle, Corn, Lead, Tyn, Hydes, 
Leather, Tallow, Fiſh, Wool, Wood, or any man- 
ner of Viftuals or Merchandizes , to ſell again 
for gain, upon pain to forfeit the treble wk of 
things ſo bought. 

But a Spirizual Perſon may buy ſuch things 
for bis own'uſe, and if they do not fit him, be 
may ſell the ſame again; and ſowbere he hath 
not ſufficient Glebe, he may take Grounds for 
the maintenance of his Family. 


f And 
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muſt not take 
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Shall wt farm And it « further enafted by the ſame Ste 
amethers Par. tute, That no Spiritual Perſon beneficed with 
ſenage; Fre Care of Souls, ow farm the Parſonage or Vi. 
——_ of another to _ a wy or 7 out 
of ſuch Farm the penalty of forty hill; 
jþ f- and hm & _ of 1 ro, 
Profit he ſhall take out of ſuch Farm. _ 
Atuft not keep ® And it us further enatted by the ſame Statute, 
Tan-houſe or That no Spiritual Perſon ſhall have or keep hy 
———_ himſelf, or any other, any Tan-bouſe or Brew. 
houſe, other than for bus own Famnuly,upon pain 
to forfeit ten pounds per menſem. 

All which Penalties are given to the King 
and Informer,to be recovered in any of bus Ms 
jeſties Courts of Record at Weſtminſter by A+ 
on of Debt, Bill, Plaint or Information, where 
in no eſſoin, proteftion, or wager of Law  t 
Cragge verſus be admitted, &fc. M. 4, Car. 1 Scaccario, It wa 
Lampley, M. 4 adjudged that @ Spiritual Perſon, not beneficed, 
Cup. was net within thu Statute, 

5 Eliz. cap.s, #y the Statute of 5 Eliz. there is authority 
IVhete he may given to the Biſhop of the Dioceſs, Parſon,Vicu 
licenſe the eat- or Curate of the Pariſh to licence any ſick perſon 
ing of fiſh. to eat fleſh during his ſickneſs ; and if his ſick 
neſs continue above eight days after the grant- 
ing of ſuch licenſe, then the ſame is to be regs 
ftred in the Church Book,&rc. and that licenſe 
to endure during the ſickneſs, and no longer. 
Penalty if And if any Parſon, Vicar or Curate grant « 
needleſs. ny licenſe :o any perſon or perſons, other than 
ſuch as evidently appears to have need theref 
by reaſon if racy war Parſon, Vicar or Curate 
that granted ſuch licenſe ſhall forfeis frue Mark! 


Penalties how 
to be recovered. 


for every ſuch licenſe , and the licenſe to bi 
V01d. 


In 
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1n the 15th year of H. 8. there was a Sta- Sheep. 
tute mage againſt the exceſſive number of ſheep, _— 6 
wherein there is a Provilo , That it.might be "I 
lawful to all Spiritual Perſons , and every of 
them, to keep fuch and ſo many ſheep upon their 
own Lands, and after ſuch ; and manner , 
and not otherwiſe, as they might hawe done be- 
fore the making of the [aid Att. 

There are ſeveral Ats of Parliament for pu- jyronrinence, 
niſhing incontinent Prieſts, which though fince 
the bleſſed Reformation (I donot mean the laſt 
pretended Reformation, but that in the time of 
WH E. 6. and Queen Elizabeth) are become obſo- 
"WH [ete and uſeleſs: Yet fince_ I have promiſed 
"WW them all the Statutes they may fall in the dan- 
ger of, theſe are not to be omitted. But be- 
ore I come to thoſe particular Laws, I will beg 
' WH the Readers pardon be giving him a ſhort Hi- 
\ MW ftorical account of thereſtriction of the Mar- 
riage of Prieſts, which gave the occaſion of 
theſe Laws. 
. Bellarmine in his Diſputations endeavours to |, Cleric! 
WH make the _ life of Prieſts to be Fure Di- cap.1g. wag 
"WW ©1720; but if not fo, yet he goes about to prove 
that it has been enjoyned by Canons as high as 
the Apoſtles time : And to that purpoſe vouch- 
I <5 the Canons of the Apoſtles (which though 
they may be ancient, yet no rational man that 
peruſes them, will believe they were made by 
the Apoſtles, or very near their time) in which 
muſt confeſs I find a Canon that by implica- 
tion forbids Prieſts to marry, but not married 
men to be Prieſts ; and 'tis to this effe&t, Ex bis 
qui celibes in Clerum perwvenerunt, jubemus, ut 
Lettores tantum & cantores ( ſivelint) wupti- 
a contrahant. But it he had lookt a little 
' | back 
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Canon 5, back in thoſe Canons he would have found a 
Canens againſt pother manner of Prohibition in theſe words; 
pr *S* Epiſcopus aut Presbyter, aut Diaconnus, uxorem 

"Jt ſuam pratextu Reliionis non abjicito-: i ah 

jicit, ſegregator & Communione , ſi perſevera, 
depunitur. But however, it cannot be denied, 
but there were ancient Canons againſt the mar. 
riage of Prieſts, but thoſe only forbids Prieſts to 
marry, but did not reſtrain married men from 
being Prieſts; and fo it continued for many 
hundred years after Chriſts time, and: for ſome 
* Concil. Ancy- time they might have married * with the licence 
ran.Can.10. of the Biſhop; but never received or put in 
practice in England, though practiſed in Nah, 
France, &c. but the Prieſts here married, till 
Anſelme Archbiſhop of Canterbury, a Burgun- 
dian, a powerful and bufie Prelate, in a Synod 
or National Council held at WeſtminFter, made 
Hollingſhcad a ſevere Canon againſt it ; but he meeting with 
30.b.10. an obſtinate Clergy, that were unwilling to 
change their Wives for Concubines ( to ſpeak 
in the ſofteſt word) were not obedient: where 
upon (as my Author tells me ) he called aſe 
cond Council in the ninth year of that King}, 
where he made more ſevere Canons againſt t 
Hollingſhead married Clergy in the preſence of the King and 
34. bio, Nobility ,|to give them greater Authority, 
which he proſecuted with great zeal , but did 
not live to effect what he delired. I do not 
find that his Succeflor, Rodolphas, troubled him 
ſelf muchin this concern of the eight years that 
he governed the Church of Canterbury ; but 
his Succeflor , William Corbet, followed the 
{teps of Anſel/me, whofor this and his other 
good works, was Canonized a Saint at Rome : 
And inthe year 1 125.called a Council or Con: 
vocation 
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vocation at Weſtminſter againſt the married 

Prieſts, wherein one Fobn de Crema or Cre- 

men{is the Popes Legate , ſent to manage this 

buſineſs, being a learned man , made an elo- 

quent Oration .in commendation of Chaſtity HovedeninH. 1, 

and a ſingle Life, and inveighed violently a- 274 

gainft the married Clergy ; and as divers Au- _ "_ 

thors of good credit aftirm , the great Orator py, Ga4wyus 

was the ſame night taken in bed with a wo- Catal. of Biſh. 
man, which made him to return with ſhame c- 83. Mar. Paris. 
nough howſoever, as Biſhop Godwyn tells us, _ agrees 

that in that Convocation the Canons were re- par 19 

newed againſt the married Clergy; but the Arch- ;,;; I nn 

biſhop finding himſelf roo weak to deal with fo Corpus Chriſti 
ſtubborna Clergy, commended the care of this £9nſecraſſes poſt 
buſineſs to the King, who taking advantage of *Pe79m fuir 

the Canons, ſqueezed ſome mony out of the pens nga 6 

married Clergy by way of Commuration. 1 ;/; v6.4 

findno more of this matter, till afcer the death wegari won po- 
both of this Archbiſhop and H. 1. But I find 4, dum mage 
there was a Convocation held at -London , De- 7 4c mn 
cemb. 13. 1138. by the command of Albert ares ent 
Cardinal, Biſhop of Hofia, where this matter ;z, 

Awas again violently proſecuted ; and I find no Goodwin 84. 
more after of ir till in a Convocation or Coun- Fullers. Eccl. 
cil held under Rich. Werherſhead Archbiſkop of **-27-- 
Canterbury, 1229. in which it is decreed, Qz 
autem in Subdiaconatu wel ſupra ad matrims- Lindw.'Si qui 
nium convolavyerint, mulieres renitentes &* in- Cer. 
vitas relinquant. But itſhould ſeem, notwith- 
ſtanding all this perſecution, that for ſome years 
after ſome married men held their Livings: Fcr 
in a Synod or Council held by Otho the Pope's 
Lepate at St. Pau/'s in London,in the year 1237. 
there is a Canon to this effect , Innotuit nobss , Cap ds aria 
Pluribus referentibns. fide dignis,quod multi pro- 71; ; beneficiis 

ds 3 prig amovendis, 
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price ſalutis immemores , Matrimoniis contra- 

is, clandeſtine retinere cum uxoribus Eccleſias, 

& Eccleſiattica Beneficia adipiſci de novo, & 

premovert ad ſacros Ordines contra ſtatuta ſa- 

crorum Canonum, not formidant, &c. And then 

proceeds, Quod [i —_ fuerit aliquos taliter 

contraxiſſe, ab Eccleſiis & Eccleſiaiticis Bene 

ficiis (quibus tam eos quam quoſlibet alios uxs 

ratos fore decernimus ipſo jure privatos ) rems- 

weantur omnino, &c. | 

This Nail being thus at length drivento the 

head, the Secular Clergy lay about 300 years 

under this Bondage, and though if they would 

be at the coſt they might have Diſpenſations to 

keep Concubines, yet for the credit of his Holi- 

neſs, there was great care taken they ſhould 

not do it publickly, or ſcandalouſly: T'o which 

purpoſe there is a Canon in the ſame Council 1 

Cap. de Concu- laſt mentioned, to this effe&t, Statuimus,& ſtar 

bin:sClericorum tuendo precipimus, ut ubi Clerici, © maxime in 

CO—_ ſacris ordinibus conſtituti, qui in domibus ſuis 

c = cpary & flienis detinent publice Concubinas , eas @ ſe 

Concubines,  pror/us removeant infra menſem,& illas wel a- 
lias de catero nullatenus detenturi , &c. 

F There was another Canon much like this , 

made in another Council held under Stephen 

Langton Archbiſhop of Canterbury at Oxford, 

Cap. Clericalis not long before, in the year 1222., to this cf- 

ew fect, Quod Clerici Beneficiati aut in ſacris or- 

Nots. dintbus conftituti in Hoſpitiis ſuis publice tenere 

Concubinas non audeant, nec etiam alibi cum 

: ſeandalo acceſſum publicum non habeant ad eaz. 

} So that it appears clearly by theſe Canons , 

that Clerks were not in thoſe days pofitively 

and abſolutely forbidden to -keep Concubines 3 

but it muſt not be done publice nec cum ſcan” 
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dalo, nor muſt they have publicum acceſſum. 

And it appears by the centum gravimina , Diſpenſations 
that were preſented to the Pope about the year for Concubinage 
1521. by the German Princes, that it was one nay H. by my 
of the grievances of that Nation, that the Pope ,** np bwy, 

rmitted Clerks, Religious and Secular Perſons a,..;,' 
to live publickly with their Harlots , and get Arr.g1. 
Children; and that in moſt places the Biſhops 
and their Officials not only pq Concubi- 
nage upon paying mony in the more diflolute 
fore of Monks. = alſo Aur or it of the moſt 
Continent, ſaying , It was then at their choice 
whether they would have them or no. | 

So upon the whole matter, it ſeems, it was , 
no a in a Clergy-man, that had a diſpen- — 8 
ſation to keep a-Concubine a in a nook 
without ſcandal, and go to her in the dark ; but 
to keep a Wife of his own was a fin againſtthe 


. Holy Ghoſt, he muſt be deprived , he muſt be 


depoſed. * And therefore I cannot blame the 
German and French Laity , that they were fo Dye" 133. pt. 
folicitous in the Council of Trent to have their (. e - 
Prieſts married , being loath, as ſhould ſeem, benefiii a 
to truſt their Wives and Daughters at Confel- amovendir, wbi 
Gon with Prieſts that had not Wives of their /#pr-. 
own. And it was no leſs a religious than pru- 
dent expreſſion of Pope Pixs the Second, That 
though there were many weighty Reaſons why 
Prieſts ſhould be reftramed from Marriage, yet 
the Reaſons for reftoring them their Wives 
were the more weighty. 
I would not have the Reader to think, that I 
dpeak this to reproach the Church of Rome with 
this matter, as any of the allowed DoEtrines of 
that Church ; for I know there is many very 
ſevere Canons againſt the Incontinence of 
I 3 Pricſts, 
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Priefts, and not ſo only, but that forbids them 
to keep any Women in their Houſes, but Mo- 
thers, Siſters, and other near Relations,to avoid 
ſcandal and temptations. But I write this to 
ſhew the corruption of the Court of Rome, for 
whilſt the Pope has power to diſpence with the 
Canons of the Church , mony will make the 
beſt ineffectual there. 
1 4-7c2p-4. Having given the Reader this Hiſtorical ac- 
Sf —_—_— count concerning the reſtraint of the marriage 
__ prief , of Prieſts, and the ſucceſs of it, I will in the 
foc Incontinence. Next place ſhew what AQts of Parliament have 
en made relating to this matter, and which 
are in force at this day. 

In the firſt year of H. 7. there was an AQ 
made ,' That it ſhowld be lawful to all Archbi- 
ſhops and Biſhops, and other Ordinaries, having 
Epiſcopal Furiſdiftion, to puniſh and chaſtize 
ſuch Prieſts and Clerks and Religious men,being 
within the bounds of their Furiſdiftion , that 
ſhould be convitted before them,by Examination 
and other lawful Proofs requiſite by the Law of 
the Church, of Avowtry, Fornication, and In- 
ceft, or any other fleſhly Incontinency, by com- 
mitting them to Ward and Priſon, there to a- 
bide for ſuch time as ſhall be thought to their 
diſcretions convenient for the quality and quan: 

I: ſrems a Ca Fity of their Treſpaſs. And that none of the 

non would not ſaid Archbiſhops, Oc. be thereof chargeable, of, 

ju:fiean Im- to, or upon any Atlion, or falſe or wrongful 

prijonment. Tuapriſonments,but that they be utterly thereof 
diſcharged in any of the Caſes aforeſaid, by wir- 
tue of this Act. 

31H.8.cap.14. This haw, for ought I know, ſtands ſtill in 

Made Felon) 70 force: But there was a ſevere Law made in the 


- hy; 31th of Hr. 8. whereby it was made Felony for 
| a 
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a Prieſt carnally to uſe a Woman to whom he 
bad been married or contratted ; or if be kept 
company or familiarity with ber,or if any Prieſt 
kept a Concubine, as by paying for ber board , 
maintaining her with mony, or other gifts 
or means, to the evil example of others,he ſhould 
forfeit all his Goods, Chattels , and Spiritual 
Promotions, and be put in Priſon for the firſt 
offence, and the ſecond offence to be Felony. 

But this ſeeming too ſevere,was the next year 
repealed, and it was enacted, That ſuch Offen- 
der ſhould for the firſt offence loſe all his Goods, 
Chattels and Debts, and loſe the profits of all 
bis Eccleſiaſtical Promotions ; but one for his 
life, for the ſecond Offence to forfeit his Goods, 
Chattels and Debts, and the' profits of all his 
Lands, and of all his Spiritual | wal Ml Pro- 
motions and Dignities for his life. And forthe 
third Offence ſhould make the like forfeiture , 
and be Impriſoned during life. 

By an Act of Parliament made in the 3 1 of 31 11.2.c.1 4. 
H:8. which is commonly called the Act of the Pe fir article; 
fix bloody Articles, by the third Article it was 7*** 77 97” 
declared, That Prieſts after they have received Here - et 
Orders, might not marry, and to affirm the | 
contrary thereof, was made Hereſie and Trea- 
ſon by that Att : But this bloody Act was re- 
pealed by 1 E. 6. cap. 12. 

By the Statute of 2 and 3 E4. 6. cap. 21. 4 rw, 
all Laws, Statutes, Canons, Ordinances, and gainft marr. 
Conſtitutions made againſt the Marriage of *8e of Prieſt; 
Priefts are made null and woid. made wed. 

And by another Statute made rhe fifth and ,.,,, a} RE" 
ſixth of E. 6. cap. 12. it is adjudged andgecla- a 
red, That the marriage of Prieſts is lawful, 
and legitimates their Children, and makes them 
I 4 capable 


3 2 H, ?. C. I 4+ 
mitigated, 
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capable to endow their Wives,and to be Tenants 

by the Curteſie. But theſe Laws were repealed 

by the Statute of 1 Mari cap. 1. 

1 Jac. cap. 25. Howerer it 6ame to paſs, I know not ,but for 

' ought I can find,. theſe Atts lay repealed all 

Queen Elizabeth's time, gjlt 1 Jac.'then the lat- 
ter At was revived and made perpetual , and 
their Childrew made legitimate. 
 Sothat upon the whole matter , all Ats of 
Parliament, Canons , Conſtitutions , &c. that 
reſtrain the marriage of Prieſts, or that illegiti- 
mate their Children, are made null and void ; 
but the Canons and Acts of Parliament that pu- 
niſh their Incontinency ſtand in force. Next 
let us fee what Priviledge the Clergy have right 
to at this day. 


mas * 


CHAP. XL. 


The Eleventh Chapter ſhews what Pri- 
viledges belong tothe Clergy at this 
day by the Common and Statute 
Laws of this Realm, and likew!|, 
by the Laws Eccleſtaſtical. 


Tyre Priviledge E ' 
of the Clergy. Hz Laws of this Realm have allowed the 


2 Inſt.z*. 625. Clergy in Holy Orders many great Privi- 
Fo ledges : Firſt, In their Perſons , they are not 
May not be Of- compellable to ſerve in ay Temppral Office, 
fe 4 put vg gs Sheriff, Conſtable, Overſcer of the Poor,e*c. 
- Rr dts. Neuber can they be preſt to ſerve in the Wars ; 
Muſt not be ar. Feither may they be arreſted in the Church or 
reſted 11 Church-yard, when they are attendant on Di- 


o—_ or p Vine Service, upan pain of Impriſonment, and 
c urch-yard. » | ran;om 


— ww, > th, * vt. 
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ranſom af the Kings _—_— and likewiſe to 
make agreement with the party. 


And by a Statute made 1 Marie , it is en- ; Mariz Seſſ2; 


. ” 
That if any Perſon, &c. of their own Pow- Muſt 10t be di- 
tr and Authority at any time, ec. ſhall or do fturbes praying 


willingly or 0 ſe, by open and overt word, 
fat, 4 or  Hntaſes open or contemptuouſly 
mole#t, let, ditturb, wvex or trouble, or by avy 
other unlawful way or means diſquiet cr miſ- 
uſe any Preacher or Preachers , ; licenſed , 
allowed, or authorized to preach by the Queen, 
or by any Archbiſhop or Biſhop of this Realm, cr 
by any other lawful Ordinary, or by either of the 
Univerſities, &fc. or etherwiſe lawfully zutho- 
rized or charged by reaſon of hs or their Cure , 
Benefice, or other Spiritual Promotion or Charge, 
in any of his or their Sermon. or Coll :tion in a- 
ny Church, Chappel, or Church-yard, or in other 
place appointed to be preached in. 

Or if any Perſon, &c. ſhall malicicuſly, wil- 
lingly or of purpoſe, moleſt, Jet, difturb, wex, 
diſquiet, or otherwiſe trouble any Parſon, Vicar, 
Pariſh-Prieſt or Curate, &c. Goimdibntos 
mg, miniſtring or celebrating Maſs , or other 
Drvine Service, Sacraments , Ec. that at any 
time then after ſhall be allowed, ſet forth or au- 
thorized by the Queens Majeſty. 

That the Offender upon Convittion before two 
Tuſtices of the Peace, ſhall by them be commit- 
ted to the Goal without bail or mainprize for 
three months, and after to the next Quarter 
Seſſions ; where if be repent and be reconciled, 
then to be diſcharged of his Impriſonment , 
finding Sureties for Fs good behavicur;and if be 
fail » ned; to be continued till the next Quar- 
ter Seſſions, "This 
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This A, though made in the time of Þy, 
pery, is ſtill in force, apd may be executed up. 
on ſuch as diſturb the preſent Miniſters, Parſon, 
Vicars and Curates, &c. And though it refer ty 
ſuch Church-Service as then after ſhould þ; 
ſetled by the Queen , yet I conceive it extend 
to her Succeflors ; and a ſettlement by A& « 
Parliament is a ſettlement by the King in the 
moſt ſuperlative manner. And the late AQ for 
Uniformity declares and enafts , That all fa. 
14 Car.2.c.4. mer Atts for Uniformity of Common Proyn 

ſhall be of force, and extend ts the Book 
Common Prayer. 
Muſt not be ar- The Bodies of Clergy-men cannot be arrek 
reſted. ed upon any Capias ſued forth upon any St 
tute-Staple or Statute-Merchant ; for the Pro 
cels's are made out conditionally S: Laices fu 
rit : And if the Sheriff, or any other Officer, 
arreſt a Clergy-man upon any ſuch conditiond 
Proceſs, I conceive an Action of falſe Impre 
2 Inſt...  fonment lies againſt him that does it, or he my 
Regiſt.147. havea ſpecial Superſedeas out of the Chancery, 
(that is, the Curſors Office.) 
Priviledge m And every Parſon , Vicar , &c. is by tht 
__ Common Laws of England free from the pay 
yp from Toll. ment of Tolls in all Fairs and Markets,not on- 
ly for all the Goods and Merchandizes gotten 
upon their Church-Livings , but- alſo f al 
Goods and Merchandizes by them brought to 
be ſpent upon their ReCtories and Churct 
Livings. 
Pontage, And they are quit of Pontage, Murage, and 
Pougy. other like Charges; and if they be diſtrained 
for any of theſe,they may have a Writ out ofthe 
Chancery, as aforeſaid, made of courſe without 


petition or motion , under the great Seal of 


England, 
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England, direCted to the party that diſtrains or 
diturbs them for any of theſe things, command- 
ing them to defiſt : And if ſuch Writ be not 
obeyed, the Curſitor of courſe will make out an 
alias and pluries; and if none of thoſe will be 
ed, an Attachment to arreſt the party and 
detain him till he obey: And this Writ iscalled 
a Writ De efſendi quietum de Toloneo,which you Regilt.260.4., 
may ſee in the Regiſter or in the Natura Bre- F.N.B.z 2 7.£ 
wium. 

They are not bound to appear or do Suit at Not bound to 
the Sheriffs Turn, or any Leet or Law-day ; 92Pear 4 Leets 
and if they ſhall be diſtrained {> to do , they _ Sheriffy 
may have a Writ of courſe in the Chancery di- pom o ; 
rected to the Lord of the Leet , commanding a. * _* 
him to forbear diſtraining them for any ſuch F.N.B.1 66. c. 
cauſe, with like Proceſs as in the laſt for his 
contempt. 

And by the Statute of Circumſpette Agatis, grar.t; 8. x. 
it is enatted, De wiolenta etiam manuum mje- 21nt.491,492, 
Bone in Clericum, &* in cauſa defamationis 493. 

acitum tenebitur in Curia Chriſtianitatis , 
dummodo ad correftionem peccati agatur ; & 
now petatur pecuna. . 

And it a Clergy-man have Lands by the Regiſt.Orig, 
Tenyre of which he is ſubje&t to be Bailiff , 57->- 
Reave or Beadle , and be choſen into any ſuch _ Fl _ 
Office by reaſon thereof,he has a Curſory Writ lit ante 
out.of the Chancery to diſcharge himſelf. &c. ; 

So if the Sherift or Colle&tor of the Tenths Regilt.Orig. 
or Fifteens will diſturb them in the Lands be- # 3% 
longing to their Churches, &c. they may have —_ = _ 
the like Writ for their diſcharge, and like Pro- Purbed by Col- 
ceſs for diſobeying of it , ut ſupra. leftor of Tenths, 

But it hath been held, That T'\ythes may be Harwood verſus 
extended upon an Elegit for the Debt of the P*yn: 24 Car: 

Parſon, 1. B.R. per B. 
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Parſon, quod mirum : But the Elegit being g 

ven by a Statute in which T'ythes arc note 

cepred, it will draw in Tyrthes. 
» Inſt. 633, _ Anciently if a Clergy-man had been comj 
634, 635. Qed of any Murder, Robbery, Burglary, & 
The priviledge he was upon the demand of his Ordinary to| 
of Clergy in dJelivered over to him , where he was to ma 
_— ** his Purgation according to the Rulesof the] 
cap. Cleriri pro Cleflaſtical Laws ; and if he cleared himſelf, 
ſus criminibus Was acquit ® without any regard to his Conj 
detent. gloſl. Etion at Common Law ; but it they adjudgt 


verb, procon- him guilty, then he was to be degraded a | d 


victis. 


Wet.r. eap.2. kept in Priſon: And this was confirmed to thei 


Malbr.c.z7. by ſeveral Ads of Parliament: But this priv.Wke 
25 E. 3.@p. 4 ledge was never allowed to them in this King i ; 
and 5, dom in Treaſon, Petit Treaſon, or Sacril 

ps bake And a Delinquent might have had his Clery 
ad infinitum till the Statute of 4 H. 7. And 
though this priviledge of the Clergy be takn 


4 H.7.cap-13. 


totally away in many caſes by ſeveral Statute 
and in other caſes Lay-men have it in comma 
with the Clergy, if they can read as a Clergy 
man ; and though the delivery of them overty 
theOrdinary be totally aboliſhed; yet theClerg 
that are in holy Orders at this day, retain ſome 
of their ancient priviledges , which the Lay: 

men are not capable of. 
Co. .50. For if a Clerk in Holy Orders be convifted 
Bro.Corone2 21. (that is found guilty by the Petit Jury) of 
—_ *37- Crime for which the benefit of the Clergy ui 
#24 allowable; at this day he ſhall not upon the 


allowance thereof be burned in the hand ( as 4 « 


L1y-man ſhall) upon the producing of his Or- 
ders; and if he have not them with him , the 
Court may, ex gratia, give him time to pro- 
duce them till any other Aſſize or — 
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And a Clerk in Holy Orders, at this day, Stat.4 H. 7.13- 
af fhall haye his Clergy ad infinirum, from time to ** —__— 
ime, which no Lay-man can have above once. © P15 
The Goods of Clergy-men were by ſeveral gar. ; E.1c:: 
Statutes exempted and freed from the Kings 14 E.3. c.. 
eyance; but his Majeſty having by Ac of 1 E3. c.4. 
Parliament graciouſly releaſed this duty , the ! *2<3- 


Purveyance. 


A ©. 4. | 


Laity hath the ſame priviledge. 
A Clergy-man ſhall not be amerced the 2 aſt. 627. 
her in reſpe& of his Church-Living or Be- —— for 
nehce. ; 4 Cle 
Nor ſhall any Execution be executed upon *, 

be Goods of bis Church , nor any Diſtreſs ta- _— Orig. 

ken in the ancient Fee thereof ; but otherwiſe F.N.B.29. 

Itis of Lands of late purchaſe : And if he fear No execution 
ny ſuch thing , he may have a Protedtion in #29; #** Goods 
ancery cum clauſula, ( Quia nolumns.) of the Churches 
If an Action of Treſpaſs, Debt, Account or , 1,q,, 

ther Ation, wherein Proceſs of Capras lies, No Capias a- 
be brought againſt a Clerk in Holy Orders,and ginft Clerk. 

he Sheriff upon the Original return that the 9+ 3-30. 
Defendant is Clericus Beneficiatus nullum ha- ** E.3-44- 

m Laicum feodum ubi ſummonirt pote#t ; in 

his caſe the Plaintiff cannot have a Capias to 

areſt his þody, but a Writ to the Biſhop to 
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5 Fcompel him to appear. 
And by a Statute made in the fiftieth year of 50 E. 3. c.s. 
3 3- it is recited , That as well divers Prieſts 
a 


aring the ſweet Body of our Lord Feſws Chriſt 
po ſick pecple, and their Clerks with them, as 
he Bitberwiſe divers other perſons of Holy Church , 
2 Wpbilſt they attend to Divine Services jun Church- 
r- ther, Church-yards, and cther places dedicated to 
be God, be ſundry times taken and arrefted by 
'& BAuthority Royal , and commandment of other 
emporal Lords, in offence of God and Holy 
nd Church, 
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Chmrch, and alſo in diſturbance of ſuch Divin 
Services : The King wills , and grants, 
defends upon grievous forfeiture , that none þ 
the ſame from henceforth; ſo as colluſion » 
feigned cauſe be not found in any of the ſal 
perſons of Holy Church in tha behalf. 
1 R.2,cap. 15. Inthefhirſt year of R. 2. there was anothe 
0 gms to the dts gs this Four 
That the party convicted ſhould be impriſoned, 
——_— and made agree with me l 
arreſted. 
Co.12.100** So that if any Parſon, Vicar , or Prieſt þ: 
arreſted in going, ſtaying, or returning to & 
Divine Service according to his duty , he 'ny 
have an Action upon this _—_— ws recon 
Damages, and have the party fined and impn 
hnokibg made the deve; nd the Clerk te 
is afſiſtant may have the benefit of theſe Law 
Priviledee of And note, That all the Priviledges of th 
wy - on. Church of England are confirmed by the and 
firmed by ſeve. Ent and good Statute of Magna Charta : An 
talParliaments. lo they were for the moſt part at the openinge 
every other Parliament after, till the beginnay 
of the Reign of H. 5. How it _ then tobe 
diſcontinued by the negligence of the Clergy, 
or for what other cauſe, I know not. 
And ſo having thus briefly mentioned may 
of the priviledges of the Clergy, whereof the 
Common Law takes notice, and to which they 
have right at this day , by the Laws and Str 
tutes of this Realm, next I will ſhew the Rex 
dcr what Priviledges they pretend unto, at, and 
Chap. Item ſta- by the Canon and Civil Law, which Mr.Lind 
tuimus verb, 3594 reckons up in fourteen particulars : 
Clericali privi- Primo, in boc quod non conveniantur coran 


legio. Concil.A* Fudice ſeculari. Vide Concil. Agathi Canon.2} 
gatha.cap.2 3. h | But 
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Chap.11. Counſello), 
But this Priviledge has not been allowed to 


them here in England, and this was reſolved in 
the 7th year of H. 8. in the caſe of one Dr. Hor- 


ſes, Chancellour of the Biſhop of London, of xc1way 182. 
which caſe, for the rarity, I will give the Rea- &c. 


der a brief account , and it was thus : 

One John Hunn @ Merchant of London,bad 
proſecuted Horley in a Pramunire , whereu 
Horſey cauſed Hunn to be arreſted for ſuſpicion 
of Hereſia , and committed him to Lollards 
Tower, being the Biſhop of London's Priſon, 
and in a morning ſoon after the Priſoner Hunn 
was found dead and hanged. in Priſon , and it 
was given forth, that he had hanged himſelf 
is his girdle; but notwithſtanding it was belie- 
ved, that Horſey and the Geoaler had murder- 
ed him. This coming to the Goalers ear,he took 
ſanttuary at Weſtminſter ; upon which, and 0- 
they great Circumſtances, Horley and the Gao- 
ker were by a Coroners Inque#F in London, up- 
mn view of the Body, found guilty of the mur- 
ther; and Horley, as ſhould ſeem, being in Or- 
ders, (1 dare not ſay Holy) ſtood upon this Pri- 
Wedge, not to be tried before "Temporal Judg- 
s And this berg a Diſpute between the Kings 
Prerogative and ih Priviledge of the Church, 
the King at requeſt of the Temporal Lords, and 
many of the Commons in Parliament, called 
before him at the Blackfryers divers of his Spi- 
ritual Council, Divines and Canoniſts ; where 
the Clergy had one of their Counſel argued for 
their Priviledge ;, and Dr. Standiſh a learned 
Divine argued for the King ; but the great of- 
fence taken was againſt the Abbot of Winch- 
comb, 2vho "in his Sermon preached at Paul's 
Croſs in the time of the Parliament, had affirm- 


ed, 
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( 
ed, that the Aft made 4, HS. ( which took ef 
way \.lergy from Laicks in many capital Of. 
> 4. = hl from Clerks in Holy Order) 
was againſt the Lew of God, and priviledges 
the Clergy, and that the Makers of the ſal, 
Att bad incurred the cenſures of the Churd, 
Soon after Dr. Standiſh, who bad- argued fu, 
the King,was cited before the Convocation, an 
there charged with matters of Hereſie ariſm 
from matters which had paſſed in bs Ar» i, 
ment, whereupon he made his application to th 
King, who being ſatisfied of the juftneſs of uy 
cabs by Dr. Veiſey, Dean of bis Chappel, «- | 
ſembled all his Fudges ana Council Spiritul @; 
and Temporal, and divers of the Parliamn 
Men ; and after hearing of Divines, &c. th; 
Fudges declared, That thoſe of the Convoc Wi 
tion Houſe that were at the awarding of the WW: 
Citation againſt Dr. Standiſh,were in a Pram ( 
nire. And Fineux Chief 'Fuſt ice did declarea 
the name of all the Fudges , That the Cor 
vention of Clerks before 'Temporal Judges hal Wh ( 
been maintained by many good and religious Wh 
Kings of this Realm, and many good and hol 


_ Fathers of the Church had been obedient toi, By 


and content with the Law of the Land in tha fc, 
point, &c. And Dr. Veiſey gave the reaſm, 
Becauſe the Canon in that point was never re- 
ceived or allowed in England. But the Cler 
not being ſatisfied, the two Archbiſhops ( w 
affirmed that they were bound * by Oath tn 
maintain the priviledges of the Church) moved 
the King, that to avoid the} Cenſures of tht nu 
Church, be would refer the matter to the Pope: fix 
But Henry the Eighth ftoutly an{wered, That W6lf 
he by the Decree and Sufferance of God wa 
King 


ley 
nd 
6 
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King of England, and the Kings of England 
in time paſt had no Superior but God only ; and 
Ts) therefore know, that he would maintain the 
eo right of his Crown and his Temporal Juriſdicti- 
al on, as well in this point as all other. And after 
rh, W Horſey (that all this while had been proteted 
for inthe Archbiſhops Houſe at Lambeth ) the Bi- 
and Wl hops hawing made his peace with the King, ap- 
ing prared privately in the Kings Bench, and plead- 
18% I ed Not guilty 70 the Inquiſition ;, and Erneley 
the MN the Kings Attorney confeſſed the Plea, whereby 
bu Wl Horſey was diſcharged (the more pity) and the 
Biſhops promiſed to diſmiſs Standilh ; and ſo 


D, 


tual bus point was ſerled againft the Church , as 
meu Wh 'twas very great reaſon. I ſhall make no Com- 
the MW ment upon theCaſe , though there are many 
os things in it worth obſervation , and thoſe that 
the W ze not ſatisfied with this ſhort account of this 
mW Caſe, may read it at large in Kelway's Reports, 
res I with all the Circumſtances,and the Reader will 
or WF not think his time ill ſpent, bur with me praiſe 
hal W God, that the King and Nation are freed of 
108 W the Popiſh Bondage and Clergy. ; 
holy MW - 2. The ſecond Priviledge mentioned by Lind- 
of, Wwvod, is, Ouod wverberans Clericum incidit in 
ths W Concnem. 

ſo, This Priviledge is confirmed to the Clergy 
r 16-MWby the Statute of Circumſpette Agatis, that the 
erg) Epiricual Court ſhould have Juriſdiction, de wio- 
1 lnta manuum injettione in Clericum ;, but the 2 Inft. 292. 
{8 


$end of ſuch Suit in the Spiritual Conrt is only , 
wed 6 ſalute anime, by Excommunication or Pe- 

the France, And if a Clerk ſhould ſue in the Spr- 
- ritual Court in point of damage, he runs him- 
[ oat Bf in danger of a Pramunire ; for the Ec- 
wa FKtelaftical Judge may proceed only ex officio to 
Ting K corre. 
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corre& the fin. But if the Clerk will in thy 
Cafe recover damages, he muſt bring his A 
on at Common [.aw. And note,that ſuch Sur 
in the Spiritual Court can only be fued by one 
in Holy Orders. 

3- The third Priviledge Lindwood mention 
is, Quod non vocantur ad onera ſecularia. 

This Priviledge the Common Law allows; 
but it mult be intended of ſuch Charges as were 
at Common Law, - but not of new Charges by 
Statute Law; in which the Clergy are not ex 
empted, as hath been faid before in the begir 
ning of this Chapter. 

And yet note, that the Clergy, till the lat 
Rebellion, granted all their Subſidies in ther 
Convocations , but in the late Acts of Parly 
ment are taxed promiſcuouſly. 

4- The fourth priviledge Lindwood ments 
ons, is, Quod poſſunt facere Collegium ubi bu 
Laicis non licet. 

VideDyer267. Jt js true, that before the Reformation the 
- fp — ow Clergy have erected Colledges, Abbies, Pris 
9 H.6. 16.0.” > —_ = 
Co.4. 107.b.. 1&5, and other Spiritual and Religious Corpe- 
rations by the Licenſe of the Pope or the Bi 
ſhop; but generally confirmed by the Kings: 
Conc. Agatha -But without Licenſe of the Biſhop of the Dio- 
Can.18. cefs, it was forbid to erect any ſuch by ſeveral 
ou hx mg Canons; and by ſuch Licenſe, I take it, a Lay 
Graz. '+* perſon as well as a Clergy-man , might havee- 
9H.6.16. b.,, rected a Colledge, &c. But here in England the 
Dyer 81. p.64, Clergy never had greater Priviledge than the 
& 267. p12. Laity 4n this matter, for no ſuch Corporation 
©0.4-197-)- could ever be erefted here but by the Royal 
Authority. 
* 5. The fifth Priviledge reckoned by Lind: 
wood, is, Quod peſſunt vendicare rem conceſſan 
Eccleſia 


130 


= # &- 2 &- = 


SEDTA2L 


8" I- > 


» A” Ez6DODSAS YT THY; TT YT HE 8 T- 


Chap.:11. Counſelloz, 


Eccleſia ante deliberationems. 
This Priviledge is of no uſe here in England, 


becauſe the Spiritual Courts have not power to 2 Inftgg2, 


determine the right or property of Land or 
Goods. 

6. The fixth Priviledge is, Quod eodems Pri- 
vilegio gaudent perſona & familia. 

This Priviledge holds no further here in Eng- 
land, than in ſuck particulars as are mentioned 
in the former part of this Chapter. 

7. The ſeventh Priviledge by Lindwood 
mentioned, is, Qu0d facientes Statuta contra 
Clericos ſunt ipſo fatto Excommunicati. 

He that would attempt to put this priviledge 
in Execution, would endanger to run himſelf in 
agreat Prammunire ; and many Statutes have 
been made againſt rhe Clergy in the height of 
Popery, as the Reader may hnd in many parts 
of this Book. 

8. The eighth Priviledge is, Qued ſoli Cleri- 
& poſſunt beneficium Eccleſiaſt icum obtinere. 

This is allowed without diſpute. 

The ninth is, Quod per literas impetratas 
contra Laicum, cum clauſula generali non poteſs 
Clericum convenirt. 

I muſt leave this to the Civilians to deter- 
mine ; for I muſt ingenuouſly acknowledge, I 
do not underſtand the meaning of this nor the 
next ; which is, 

10. Quod in Civili nomina ſportularum non 
tenentur dare niſt quatuor ſiliquas. 

Hec tamen de jure Canonum non 
debentur, ſays the Author ; and then 
proceeds, 

11. Quod de Acquiſitis licet fint in poteſt ate 


Patris po{ſunt teſtari. 
NO K 2 This 
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This and the next Priviledges are in the Spj- 
ritual Law and Courts, and not oppoſed by the 
Common Law. 

12. Quod ſine conſenſu Patris agere poſſun 
pro rebus ſuis recuperandis. 

I 3. The thirteenth I muſt leaveasI find is 
and it is, Quod non i + 


14. The laſt is, Quod {i ſciente Domino ſer. 
vns efficiatur Clericus liberatur 4 Domini j6 
reſt ate. 


I donot find any ſuch Priviledge allowed in 
England, but it may be reaſonable enough ; 
theſe four laſtare only known to the Civilians, 
to whom I leave them. 

And fo much forthe Priviledge of the Clergy 
by the Canon and Civil Laws : But I conceive 
they; receive more benefit by thoſe the Com- 
mon Law allows to them. 


Fu 


nd 


de 
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CHAP. XIL. 


The Twelfth Chapter ſhews bow the 
Law ſtands concerning Churches , 
yp ay whom 
the Freehold #, .aud how to be ve- 

paired, and concerning Seats, Buri- 

als, Tombs, Coats of Arms, and 0« 

ther Enfigns of Honour in memory 

of the dead, and of Church Orna- 
ments,and at whoſe Charge to be pro» 
vided, and what remedy again 
thoſe that ſhall commit any Treſpaſs 
in the Church, Church-yard, or in 
breaking up Tombs taking, carrying 
away, or imbettling any of the 

Goods or Ornaments of the Church, 

8c. 


He word Church is taken from the Saxon 
word Cinc, or Cipic , which name is {till 
retained in the North parts of England, and in 
Scotland, by changing the C into K , as was 
uſual with the En?:1ih Saxons ; in Latin Eccle- Chwrch unge 
ſia, or Baſilica, trom the Greeks ; and it hath 9icirur. 
in the Holy Scriptures ſeveral acceptations ; for 
ſometimes it is taken for one Family of the The ſeveral ac- 
faithful People of God, as 1 Cor. 16. 19, tin. 
Rom. 16. 4, 5- Sometimes for the Chriſtian 
People of one Country or Province , Rom. 6. 
23. Sometimes a Council or Synod is taken for 
the Church, Mat.18.17. and ſometimes, pro «- 
niverſa fidelium per totum terrarum orbem aif- 


K 3 fuſorum 
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faſorum multitudine : And ſometimes for the 
The material Material Church, as 1 Cor. 11.18. and 14.34, 
Chnrch, quid. And that is the Church of which I am now to 
| diſcourſe, That is a Building made of Stone , 
Brick, Timber, and other Materials, for th 
meeting of Chriſtians to hear the Word of God 
Diſtintio 1. read, and preached, and to joyn in Prayer, and 
Nemo Eccleli- grey Religions Duties ; buils by the Licence 
mM that Biſhop in whoſe Dioceſs the ſame is erelted, 
and by him conſecrated to that Service, an Of. 
fece peculiarly belonging to the Office and Dy. 
| nity of the Biſhop. 

The merner of = "The ancient manner of Founding Churches, 
Am hd was, after the Founders had made their appli 
| " _ cationsto the Biſhop of the Dioceſs, and had his 

Licence, the Biſhop, or his Commiſſioners, ſet 
Caul2 16. 9. 1. up a Croſs, and et forth the * Church-yard , 
EY ; Ag where the Church was to be built, and then the 
Calcedon i, Founders might proceed in the Building of the 
can. 4. Church, and when the Church was hnithed , 
* Ur Major Ec- the Biihop was to conſecrate it, but not till it 
os apr was endowed, and before the Sacraments were 
ſas habeat. Ca. N9t to be adminiltred in it. 


pella vero vel 

minoris EccleſiZ, 30. c. 17. q- 4. de conſecratione diſtint, 1. nemo Ecde- 
fiam. S-e Sir Tho. Ridley's /iew of the Civil and Eccleſiaſtical Laws,191, 
more of thu matter. 


3 Inſt.2o01*" But by the Common Law and Cuſtom of 
We may build Fyoland, any good Chriſtian may build a 
ks Mp Church without the Licence of the Biſhop , 
which was confirmed by the Pope at the re- 
_ of King 7ohn, with this qualification, fo 
that it were with the Biſhops conſent , and not 
prejudicial to any ancient Churches: But how- 
ever the Law takes no notice of them as Chur- 
' 3Int203, ches, nor have they any priviledge, till they be 
conſecrated by the Biſhop. And 
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And in ſome caſes , though a Church have Where a C:urch 


' been conſecrated, it muſt be re-conſecrated, as /**# % re-con- 


Eo » »s fſecrated, Conc, 
in caſe any Homicide, Adultry, or Fornication Mice pars 9 


ſhall be committed in it, or the Church burn- giging. 1. re. 
ed; but the rebuilding of the Walls,if the Altar clefis ſemel. 
(that is the Communion Table) were not re- Ibid. Si motum, 
moved , requires no new Conſecration , nor 
Churches conſecrated by Hereticks, I» fide San: Ibid. 

fe Trinitatis in forma Eccleſiz , are not again 

to be conſecrated. 

The Church conſiſts of three principal parts, P:/viſon. 
that is, the Belfrey, or Steeple, the Body of the 
Church with the Iſles, and publick Chappels, 
and the Chancel. 

The freehold of the whole Church , and I whom: :he 
Church-yard, arein the Parſon or ReCtor, and Freehold «. 
therefore the Parſon may have an Action of a —_ 
Treſpaſs againſt any Body that ſhall do any c,a1...5;,. 
treſpaſlable a& in the Church, or Church-yard, s 14:c.9. 2 H.. 
as in breaking Seats annexed to the Church, in 12. 38 H. 6.19, 
breaking the Windows, cutting the Trees , or '5 7-3. 
aking away the Leads, or-any of the Materi- : — . 
als of the Church, or for breaking Windows, , mgng * 
the party may be indicted,and fined, and bound 1 5 H.7.8. 


© his good behaviour. | } Noy 104. 
The Body of the Church, the Belfrey, and —_ - nn repair 


all publick and common Chappels, within, or ”, -. ous 
adjoyning to the Church, are by the Laws and 1, ; 5-6. 
Cuſtom of England, to be re-cdiftied, maintain- $tah. tit.ac- 
ed, and repaired, at the charge of the Pariſhio- cowpt. 

ners and Landholders within the Pariſh , and 

herein the Common Law and Cuſtom of Eng- 

land is kinder to the Clergy , then in other 

Countries, where the whole charge 1lyes upon 

the Rector. x 


& & * Ancr 
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How Churches Anciently the Biſhops had a third part of the 
were axciently 'T'ythes and Offerings, in ſome places a moiety, 
 Pypaires. and in ſome places a fourth part, and in confi. 

deration thereof were bound to the repair of the 
whole Church ; but upon a Releaſe of this In- 
C.10..3. rereſt to the ReCtors, they were acquitted of 
Quia vero * the Repairs of the Churches, and had only two 
placuit ur nile ſhillings for the Honour of the Biſhops Chair , 
on _ b%- in lieu thereof, called Cathedraicum , which 
S aicum duty 4 as I take it , was never paid in Enp- 
how it tame and z and the reaſon might be , becauſe the 
aue. Biſhops 'here were never | charged with 
the repair of - the Churches, and had there. 
fore no ſhare in the Oftcrings, tamen inde que- 
re. 
17/0 i5 to yaiſe The Churchwardens arc to raiſe the mony 
mony for there. for the repair of the Church, and are to make 


peir'y. the the Repairs, and for the raiſing monies to that 
nant hiv purpole, they are to make their Levies in this 
manner. 


The may t The Sunday before the Churchwardens de. 
make « !rvy ſir gn $0 make a levy, they are to give publick 
the Churc'. - notice in the Pariſh Church, immediately after 
Cogi61 by: Common Prayer, of the time and place defign- 
24 ed tor makingthe intended Levy, and then at 
the time and place appointed , the Church 
waidenz, and the Pariſhioners , there met, 
are to conlider what Sum of Mony will be 
neceſlary to be raiſed for ſich Repairs, as 
ſhall be then. needful ; and after they , or 
the Mayor part of the Pariſhioners, there met, 
have agreed what Sum-1s fit to be raiſed , then 
H:w it is to be they, or the Major part there preſent are to 
recovered, proceed, and make an equal leyy upon all the 

P.riſhioners and Land-holders within the Par 

ri} z:ndit any of the Pariſhioners reſule to pay 

| . they 


__ AM RXws was as 2Zz2zozA._ 


a A. a ae aol a mam onoces mn 


Clpp.12. Counſelloz, 137 


th&r Rates, being demanded by the Church- Stat. Circum- 


wardens, they are to be ſued for, and to be re. Pete Agatis, 
3 I 


. . 13E.1. 
ih. BÞ covered in the Eccleſiaſtical Court, and not Reaiftaraah, 
the & clſwhere. 7 _ Brionl1, c.4. 
In- But iri caſe the Bounds of the Pariſh come in Prohibirien lies 


of Þ diſpute in the Eccleſiaſtical Court, that is , if where the 
wo | the party aſlefled aver that the Land for which Oo of the 
ir, # he is aflefſed lies in another Pariſh, and nor in a. _ 
ich the Parith where it is aſſeſſed , if the party be Rolls 2.291, 
12 contentious he may have a Prohibition , and 1.1. 5. 4. 
the Þ@ try it at Common Law. 
ith And it the Pariſhioners, whea they come What tobe done 
re- | together at ſuch meeting , refuſe or negle&t to 7! *"* Paryhi- 
e- Þ joyn in making ſuch Afſeſſment , or refuſe to 3777 7% 3 
meet, I conceive the Churchwardens , having c,,, far4- 4 
ny juſt cauſe for ſuch Aﬀſeſiment , may proceed a- con verbo Sub- 
ke Þ lone: For if the Churchwardens (hall neglect pana. 
'at WF to make the Repairs when duly admoniſhed by 
his thoſe that have the power to vitit, within a cer- 
tain time the Ordinary or other Viſitors ſhall 
Je. @ limit, they may proceed againſt the Church- 
> {© wardens by Eccleftaſtical Cenfures to compel? 
er IM them 10 do it: And the Law never compels any: 
n- © body to do a thing they have not means to et»: 
a Þ kt. And it ſhould ſeem in this caſe, that rhe 
bh» Pariſhioners are likewiſe puniſhable by the Ec- 
—_ Judge for their negle&t in this 
nd. 


Bur ſome are of opinion that the Church- Hetley 61, 
or | wardens cannot proceed alone, bur mult com- 

t, | p< the Pariſhioners to do it by Ecclchiaſtical 

en | Cenſures : 1deoguere. 

to And it ſhould ſeem that by cuſtom Lands in Roll}z 303. 
he |} atorreign Pariſh may be charged to the repair Y-**- 


4- | of the Church, 
And 
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How to be relie. And if any perſon find himſelf aggrieved a 
wed againſt un- the inequality of any ſuch Aﬀſeſiment , his A 
ifs - C peal is to the Eccleſiaſtical Judge, who is to FA 
as : "7 6 Tightdone. 
—— ' Every one that holds any Lands within the 
Landlords mt Pariſh, is in Judgment of Law a Pariſhioner, 
zaxable for chargeable to this Tax ; but the Landlord, in 
their Rents. reſpect of the Rent he receives , is not charge. 
able to the repair of the Church; nor in that 
reſpe&t can be faid a Pariſhioner. 
And theſe Levies are not chargeable upon the 
Theſe Taxes are T and, but upon the perſon in reſpe& of the 
- 0 þ ok Land, for the more equality and indifferency, 
mo, 4 = 9%  Butthere has been ſome queſtion made,where 
Who is charge- one that holds Lands in one Pariſh, and reſide 
able to the Or- in another, may be charged to the Ornaments 
MAISERES, of the Pariſh Church where he doth not reſide; 
And ſome Opinions have been, that Forreign 
Rolls 291 k.,2. ers wer? only chargeable to the Shell of the 
2 Brownl. 10. Church, but not to Bells, Seats, or Ornaments 
\ But I conceive the Law to be clear other- 
Landlords wiſe, and that the Forreigner that holds Lands 
chargeable. in the Pariſh, is as muchobliged to pay toward 
the Bells, Seats, and Ornaments, as to the r& 
pair of the Church ; otherwiſe there would be 
great confuſion in making ſeyeral Levies , the 
ring hav one for the repair of the Church, the other for 
wake. 7 the Ornaments, which I have never obſerved 
to be practiſed within my knowledge. 
Secondly, It is poſſible that all, or the great- 
eſt part of che Land in a Pariſh may be held by 
Forreigners, and it were unreaſonable in ſuch 
caſe to lay the whole charge upon the Inhab 
tants, which may be but a poor Shepheard. 
Thirdly, The reaſon alledged againſt this 
charge upon the Forreigners, is chiefly _ 
the 
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the Forrcigner has no benefit by the Bells, Seats, 
and Ornaments, 6 
Which receives an anſwer in Feofferies Caſe, C9.5,67.b, 
for there it is reſolved, that Land-holderss that 
livein a Forreign Pariſh, are in Judgment of 
Law Inhabitants,and Pariſhioners,as well in the 
Pariſh where they hold Lands, as where they 
refide ; and may come to the Pariſh meetings , 
and have Vores there as well as others. 
For Authorities in the Caſe it is clear by the c,,1cer paro- 
Canon, "That all Land-holders #n p/is degentes, chiani, 
vel alibi, ad quzvus onera Parochianos ipſos ip- 
ſam Ecclefiam & Ornamenta eju{dem concer- 
nentia, © exs in bis de jure wel conſuetudine 
imeumbentia, conſideratis poſſeſſiovem & redi- 
tum bujuſmodi quantitatibus, cum cateris pa- 
rochianis Eccleſiarum predictarum,quoties opus 
fuerit, contribuere teneantur. - 
And I have ſeen a Report under the hand of 4«hvrities, 
Mr. Latch, that it was reſolved in Willymot's 
caſe, H. 6. Fac, B. R. andin CheFer's caſe, 10 
Jac, That a Forreigner that held Lands in a- 
nother Pariſh wherein he did not reſide, was as 
much chargeable to the ancient Ornaments af 
the Church, as Bells, Seats, &c. as thoſe t 1at 
lived in the Pariſh ; but that ſuch Land-holders 
could not be charged to new Bells, Organs , 
Kc. 
And Mr. Bulſtrode reports a caſe about the , p,jq,,. 
fame time, Thar the Chief Juſtice Fleming,aud 
Mr. Juſtice #/iliams were of the ſame Opinion, 
and gave this reaſon, Thatthe Forreigner might 
come to Church if he pleaſed. And having 
faid thus much to this matter, I muſt leave it a 
Quere among(t theſe diverſities of Opinions. Quzre: 


It 
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Rolls 2.291. k. Tt hathbeen reſo]ved that the major part df 
SE i. the Pariſhioners may make a Levy for new Bell 
Add.tions Po- 

phara 197. Organs: c , 
If ſome jhould Burit in the making a Levy cor the repairof 
be omitted in a the Church, ſome of the Pariſhioners or Lan& 
Levy. holdersare omitted, if the Churchwardens ſhal 
Rolls 2.291+k. ye upon ſuch a Levy, a Prohibition lies in the 
Iid2g0. Ht ,, caſe, tamen quare. 

E” "Though generally all the Pariſhioners and 
Land-holders within a Pariſh ought to be taxed 
towardsthe repair of the Church , as has been 

ſaid; yet that Rule admits ſome Exceptions. 
B10 whey be For fir/#, The ReCtory or Vicarage whichi 
freed from theſe derived out of it are not chargeable to therepar 
Levies. of the Body of the Church, Steeple , public 
Cap.licet paro- Chappels or Ornaments , being at the whole 
Te Ref mt CRATE Of repairing the Chancel. 
Vicar. Secondly, "The Founder of the Church may 
The Founder, preſcribe, that in reſpe&t of the Foundation, he 
H.3.Car.1..R. and his T'cnants have bcenfreed from the charge 
per Henden. of repairiag the Church. 
Thoſe of a Chap- Thirdly, lt hath been reſolved that the Inhs 
pony. birants of 2 Chappel:y may preſcribe that in 
 _ conſideration that they have time our of mind 
Li%2, Paid Thrce ſhillings tour pence, to the repair of 
the Mother Church, or at their own charge re 
paired a certain part ofthe Mother Church,they 
have bcen trecd from all other charges about 
the repair thereof, 


Noy 41. But a Preſcription by the Inhabitants of a 
contra Rolls 2. Chappelry, thar becauſe they have time out of 
250.11, mind repaired ſome part of the Fence of the 


Roils 2,311.4. 
I 


Church-yard, they have been freed from the 


Marh.91. Tepair of the Mother Church, has been difal- 
Hov.57. lowed. 
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And yet there hath been ſome Reſolutions , Rolls 2. 290; 
that the Inhabitants of a Chappelry may pre- ?*- 7 and 8. _ 
ſcribe, that in conſideration they have repaired i _— lo 
their own Chappel time out of mind ar their ;ng,and o it 
own charge, that they have been freed from: was reſolved 
the charge of repairing the Mother Church ; ?- 42 EL. B. R, 
but there being Opinions to the contrary, muſt _ os 
leave it as a 7 hag But the better Opinion _ we Ly 
ſeems againft ſuch Preſcription. Church of Fa- 

If a Petit Chapman take a ſtanding weekly ringdon in 
in the Market to fell his Wares, he ſhall not Berkſhire. 
for this be charged to the repair of the Church. , _ 

A Preſcription that the Arable Lands with- jy; ge 
ina Pariſh had time out of mind been only verſus Hutton, 


ed to the repair of the Church , has been H. 4 Car.r. 


 difallowed, for the Houſes are as well charge- Hetley 133, 
' able as the Land. 


If two Churches be united , the repairs of Hob. 7. 
the ſeveral Churches ſhall be made as they were C/urches uni. 
before the union. wn _ be 
Andſo much concerning the repair of Pariſh "**& 
Churches and publick Chappels annext to them; 
and as for the repair of other Chappels, I ſhall 
defer till I come to ſpeak of Chappels. 
I did purpoſely ornit in the former Edition of 
this Book to ſpeak of the repair of Chancels , 
lt I ſhould have raiſed a queſtion I could nor 
determine ; but the point has lately come in 
queſtion judicially, and I ſhall tell the Reader 
now what I have learned on this ſubject. 
Regularly the repair of the Chancel,both by 
the Canon Law and Cuſtom of England , is to 
be made by the Rector or Parſon of the Pariſh, 
which he is compellable to do by Ecclehaſtical 
Cenſure, Suſpenſion and Sequeſtration. Bur 
the great queſtion in this caſe is, where there 
is 


14% The Parſons Partl, 
13 an Impropriator, how to compel him to do it, 
the ReCctories and T'ythes in thar caſe being be. 
come Lay-fee ; but this point coming lately in 

P.29 Car.2, ro, queſtion in the Common Pleas berween Walwin 
$72.CB. and Awbry,it was agreed to both by the Coup 
ſel that argued on both ſides, and the whole 
Court; Firſt, That the Impropriators are char. 
geable with the repair of the Chancels. Second. 
ly, That they may in the Eccleſiaſtical Cours 
be compelled by Eccleſiaſtical Cenſures to re- 
pair them: But the great queſtion was, Whether 
the Biſhop might ſequeſter the 'T'ythes , they 
being now become Lay-fee, which point by 
reaſon of ſome miſcarriage in the Pleadings, did 
not receive a determination; many Preſident 
were ſhewed in point, that impropriate T ythe 
had been ſequeſtred by the Eccleſiaſtical Judge 
in this caſe, both before and ſince the War, 
and the better Opinion ſeemed to be for the 
Sequeſtration, it being agreed that the Ecclefs 
aſtical Court has Juriſdiftion of the cauſe, and 
that being one of the ordinary Proceſs's of that 


Court. 
Seats in Chur- The next thing to be ſpoken of is the Seats 
hes. in Churches, built for the eaſe of the Parifhi- 


oners to fit, kneel, and ſtand in, for the hearing 
the Word of God read and preached, and joyn- 
ing in Prayers, and other Religious Duties, 
with the other Pariſhioners. 
By whom to be Theſe are to be built and repaired as the 
repaired. Church is to be, at the general charge of the 
Pariſhioners, unleſs any particular perſon be 
chargeable to do the ſame by Preſcription. 
In what may. The Seats ought to be regular, and of a mo- 
ner 20 be byil;, Gerate height, that the behaviour of the Pa 
rithioners may the better be obſerved ; and if 
| any 
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any body of their own heads ſhall preſume to 

build any Seat in the Church, without the Li- Who may build 
cence of the Ordinary, or conſent of the Mini- Sears. 

ſter and Churchwardens, or in any inconveni- 

ent place, or too high, it may be pulled down 

by order from the Biſhop, or his Arch-Deacon, 

or by the * Churchwardens, by the conſent of * Dantries Caſe, 
the Parſon, for the Freehold of the Church, T-z Jac.C.B, 
and all things annext to it, are in the Parſon , X H-4.12.2.”, 
and therefore if any one preſume to cut or , —_ _ : 
pull down any Seat annexed to the Church , $2a:; = _— 
he may have an Action of Treſpaſs againſt the pulld down, 
Miſdoer (though he formerly fer it up ) if he 7%» ſhaZ have 
do it without his conſent ,or order from the Or. *#* Materials. 
dinary ; but if the Seat be ſet looſe , he that 
built it may remove it at his pleaſure, as I con- 
ceive. 

But though the Freehold of the Church be hat the Par. 
in the Parſon, yet he cannor pull down any of /en may do in 
the Seats anciently erected, or of late erected, *** —_ 
but by Licence from the Biſhop, or by the con- 
ſent of the Churchwardens. 

If any Seats annext to the Church be pull'd Noy 108. 
down, the property of the Materials is in the 
Parſon, and hemay make uſe of them if they 
were placed in the Church by any one of his 
own head, without legal Authority ; but for the 
Seats erected by the Pariſhioners by good Au- 
thority, I take ir, the property of the Materials 
upon removal is in the Pariſhioners. | 

The Churchwardens, with the Approbation #ho may aſpoſe 
of the Parſon, may by Cuſtom diſpoſe of the Y *%* Sea. 
common Seats,built at the charge of the Pariſh, 
and place the Pariſhioners therein, according to |. 
their degrees and qualities ; but no ſuch cuſtom - Poph.1 40. 
can exclude the Bilhop from a temporary _ Hob.69. 

tion 
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' Gratrax & alii ſition of ſuch Seats,but the Biſhop cannot grant 
verſus Beardel- Seats to a man and his Heits, becauſe they muſt 


ley. H.3o& 31 Lo ittendant to the Houles. 
Car.2.B.R. 


Rolls 2. 288, 
8: TS. 


But the Biſhop has no power to diſpoſe of the 
Seats in any private Chappel nexttothe Church 
that is not maintained and repairedat the Pariſh 
charge. 

The Seats in the Chancel areproperly in the 
diſpoſe of the ReCtor or Parſon ; but it ſhould 
ſeem that a Pariſhioner may preſcribe for a Seat 
there. . 

And norte, that all that has been faid before 
of Seats, muſt be intended of ſuch Seats as no 
particular Pariſhioner has a right toby preſcrip- 
tion; for whereſoever any Pariſhioner is owner 
of an ancient Mefſuage, to which any Seat ha 
been uſed by preſcription time out of mind, 
there the Ordinary, Parſon or Churchwardens 
have nothing to do in the diſpoſing of ſuch 
Sear. 

About preſcriptions for Seats in Churches, 
Cro.Jac.56-. the Law has been controverted ; for ſometimes 
Co.12. 105. it has been held, that the” Owner of an ancient 

Meſluage might preſcribe to have a Seat in the 
Iſle of a Church, which himſelf repaired ; after 
: In{t.2o2, ir went further for a Seat in the Body of the 
Noy 129. Church, which was repaired by him that pre- 
{cribed to have it. 

But the Law isnow ſetledin this Caſe, that a 
man that is Owner of an Ancient Meſluage, 
may preſcribe for a Seat inany part of the Pariſh 
Church, within which Pariſh ſuch Mefluage 
ſtands, although he have not uſed to repair it: 

"NB Andthis was refolyed inan Action of the Caſe 
19 hay | brought by Buxton, againſt one Bateman, for 
Car.2. BR, Gilturbing himina Quire, in the Body of Tot- 
Ror.44 2, greave 


Holt.verſ.Ellys. 
Noy 133. 
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greave Church: in Derbyſhire , which Buxton 
claimed by preſcription to his Houſe, by all the 
Judges of the Kings Bench, and after afhrmed 
in a Writ of Ercor in the Exchequer Chamber, 
ſo that this point is now ſetled by all the Judges 
of England, | 

And as 2 man may preſcribe for a whole Seat Preſcriprion for 
in a Church,lle, or Quire ; ſo he may preſcribe 99% 
for the firſt, ſecond, or other ſitting, or place in os ay verſus 
a Seat; and in all theſe Caſes of gyeſcriptions , Noy 78.1 
the Ordinary has nothing to do; but the mat- 
ter is ſolely determinable at Common Law. 

. And as a man may preſcribe to have a Quire, Co.Entries 8b, 
Ile, or Seat in a Church, ſo he may preſcribe to 

an Ancient Mefſuage to have the ſole Burial of 

his Dead, in ſuch Iſle, Quire, or place in the 

Church. 

Anciently none were admitted to be buried #20 may be bu 
in the Church but Prieſts, and thoſe that were '*« # the 
of clear life and converſation. = _ 

* There was likewiſe anciently a payment ONNNEO 
due for thoſe that were buried,called Symbolum 29.545: 
mime, or pecunia Sepulchralis ; and this was * Ibid. 517: 
paid though the Body was buried in another ©2/-e* for 
Pariſh. , Burials, 

But by the Canon Law, Interdiftum eft om- Nothing to 5e 
nibus Chriſt ianis terram mortais vendere & de- paid for burials, 
bitam ſepulturam denegare. But this muſt be Conc. Tribuci. 
intended in the Church-yard ; for by another 6s. 
Canon in the ſame Council, it is expreſly de- CO 
creed, Quod nullus Laicus in Eccleſia ſepeliatur © 
miſt in Comiterio. 

And by the ſame Council it is decreed, That here one [a2 


ubi decimas perſolvebat viom, ſepeliatur more be buried, 
Inns. Can.is. 
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No Church- Anciently there were no Church-yardsinCi 
yards in Cities. ties, nor buryjng of the dead, fo that the Arch- 
Spelmans Con- biſhop of Canterbury could not be buried in hi 
cl 290. own Cathedral , till Cuthbert Archbiſhop of 
Canterbury obtained Licence from the King , 
that the Archbiſhops might he buried in the 
Cathedral at Canterbury. 
£94 IPD The Church-yards are of common right to 
Co.6.67: '" be fenced by the Pariſhioners. 
Who may be By the Cuſtom of England , every 
buried in the (except ſuch as are afterwards excepted) may 
_Ogns at this day be buried in the Church-yard of the 
Au mage _ where he dies, without paying any thing 
peliendum. For breaking the Soil, 
Who in the And by the Cuſtom of England , every Px 
Church. riſhioner (except as hereafter is excepted) may 
be buried in any common part of the Chur 
or Chancel, paying the accuſtomed Fee tq the 
Parſon for breaking the Soil, which for moſt 
part is three ſhillings and four pence in the 
Spelmans Con- Church, and fix ſhillings and eight puny 
cil.;64.leges Chancel ; and this is only for the ing of 
Canuti, cap.20: the floor, and that's the reaſon that in 
places the Churchwardens have the Fee for 
breaking up the Church , though of common 
right it belongs to the Parſon ; and in this the 
cuſtom _ b _—_ _ 
Who may ſut up Sir Edward Coke is of opinion , That any 
Tombs. —_ perfon may ere& a Ten ar Monument for 
3 Inſt.202." the dead in the Church,Chancel, publick Chap- 
pels, or Church-yards, in a convenient place, 
(but I conceive it muſt be intended by Licence 
of the Biſhop, or confent of the Parſon and 
What remedy if Churchwardens:) And that if any body break 
broken. it, the party that ſet it theremay have an Adi- 
on againſt thoſe that break or pull it up, or = 
ce 
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face it : And after the death of thoſe that ſet it, More 373 
the Heir ſhall have the Action. proc 
Some perſons are denied Chriſtian burial , j,,, 7%" ** 
and therefore ſuch perſons are excepted in what Charch, os . 
is faid before, and may not be buried in the Church.yard. 
any or Church-yard, withoucſpecial Licence M4 < -% nvany 
rom : a 1014.taten» 
That is, perſons as Murder themſelves, bon wang _ 
dyeExcommunicated,thoſe that dye in any mor- 
tal Sin, Sacrilegious perſons and Uſurers ; but 
of Uſurers the Canon holds not in England. 
For Grave-ſtones, Winding-ſheets, Coats of Gr-v*-ſtone:, 
Arms, Penons, or other Enſigns of Honour , = ne $70, 
ed up, laid or placed in memory of the Q,,%,*.* 
the property remains in the Executors, 3 [n(t.1 10. 
and they may haveACtions againſt ſuch as break, & 202. 
a or carry them away, or an Appeal of 
The property of the Bells, Books, and other p71: che nel; 
Ornaments of the Church, is in the Pariſhion- &+c. are. 
ers, and in the cuſtody of the Churchwardeng, *= H-7-27.b.. 
who may maintain an Action of "Treſpaſs a- hos ow 
gainſt ſuch as ſhall wrongfully take them away, , . —_ 
and the Succeſlors may fue this Action for the 1hs may have 
gan in the time of their Predeceflors , an A#ion for 
and es recovered ſhall be ro the ylſe *4*ns them. 
of the Pariſhioners, but they may declare * ad * Cro. EL 179. 
dempnum ipſorum,or dampnum parochianorum, * E. 4- 6. b. 
and either way good, and the releaſe of one 
Churchwarden t ſhall not bar his Companion ; + Cro. Jac. 2.3, 
or they may have an Appeal of Robbery , for 
ſtealing the Goods of the Church. 
By the Laws of Englandin the time of Po- Property chaug- 
pery, if a Stranger had taken my Goods, and e4 by 0ering.. 
them to an Image in a conſccrated 34H.5-10- 


Church, this had made as good a change cf Co.16.91.e 
L 2 the 
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the property of my Goods, as though I had fold 
them in a Market overt ; but if I found the 
Goods after in the Wrong-doers poſleſſion , [ 
might take them again. | 
Goods may be A man at this day may give or dedicate 
gen to the Goods to Gods Service in ſuch a Church , and 
_” .,  - deliver them into the cuſtody of the c_ 
Car.43, Wardens, and thereby the pro is immedi 
0s an ately changed, and An Chnrchoaidens may 
have an Action for the taking them away. 
Reverence to There has always been great reverence g- 
the Church and yer, to Churchesand Church-yards , and other 
Courch-yard. places conſecrated to Gods Service ; and anc 
ently Churches and Church-yards were Sand 
aries for Traitors, Murderers, Robbers, Thievez 
and other MalefaQtors ; and many Laws were 
made for the regulation of them, and reſtrain 
ing that priviledge,till at laſt Sanftuaries, with 
great reaſon, were totally taken away 3 for they 
Numb.z 5.v.11. were not uſed like the Cities of Refuge under 
the Law, for thoſe that unawares killed others, 
bur for all People, be the Crime never fo hor 
Where San?» rid. 
aries were t8- Fnthe 26 H. 8. SanQtuaries were taken away 
cen a9) - in High Treaſon,in the 2.7th of H.8. they were 
cap.13., Faken away in wilful Murder, Rape, Burglary, 
Sr.27 H.8.c.12. Robbery in the High-way,orin any Houſe, orin 
* Fruſtra im- any * Church or Chappel, and in wilful bura- 
plorat Eccleliz jng any Houſe or Barn with Corn. 
__ « But by a Statute made in the 2 1 yearof King 
Seliquir c17, James, they were finally taken away, and abo- 
9-4- Ad Epiſco- liſhed, they having too long continued for the 
Pos. protection of the greateſt Malefaftors, a thing 
= , Jac.c28. unkir for hallowed places. 
ary _—_— " Bur thar Churches and Church-yards ſhould 
ly taken a- Ah” 
wr, not be prophanely uſed, is evident from the ex- 
; ; ample 
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ample of our Saviour , who caſt out thoſe that Mark 1 :.y.1 51 
ht and fold in the Temple, and overthrew 

the Tables of the Mony-changers, and the Seats 

of them that ſold Doves ; telling them , A4y 

Houſe ſhall be called of all Nations the Heuſe of 

Prayer, but you have made it a Den of Thieves. 

And in the Council of Memts: it is forbid, Ur ©*1*s mot to be 
in Eccleſiis aut in domibus Eccleſiarum wel * a- _—_ pr moore uy : 
triis placita ſecularia minime fiant. yards, ag 

And by a Canon made in the {1xth General * Cherch-yards. 
Synod at Conſtant. buying and ſelling is forbid- Fairs and Mar- 
den in Churches and Church-yards, wherewith £7 7% to be in 


. - » Cyurches or 
a Canon of our own, made in the time of King ©, ou 
James agrees. Can. ze, 


And by a Statute made in the 1 3th year of Can.2;. 
E.1. it is enaGted, That Fairs or Markets ſhould Stat. Wirucn, 
not be kept in Churches or Church-yaras, for the 
bonour WI the Church. 

There is a Canon to this effet, Quod nullxs Conc.Cabilo- , 
ſecularium, nec m Eccleſia, nec infra atrium ip- venlis Car. 17, 
ſins Eccleſie,qualecunq,ſcandalum,aut fimultates - £.+ans — 
excitare preſumat, nec arma trabere, aut quem- - re 
cunque ad vulnerandum,aut inter ficiendum appe- « 
tere, quod |; fecerit a communione privetur. 

And to the ſame effect there was a Statute 5 Ed.6.cap.4. 
made in the fifth year of E. 6. That if any 
Parſon, &c. ſhould by words openly quarrel , 
chide, or brawl , in any Church or Church- 
yard, that then it ſhould be lawful for the Or- 
dinary of the place, the matter 'of Fat being 
proved by two Witneſſes, to "ſuſpend a Lay- 
perſon, ab ingreſſu Eccleſie, and a Clerk from 
the exerciſe of- his Office as long as he {ill 
think fit, according to the quality of the Ot- 
fence. 

. Andthat if any perſon ſhall ſmite or Jay vio- 
L 3 lent 
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lent hands upon any other in the Church ov 
Church-yard, then ipſo fatto, every ſuch perſon 
ſhall be deemed excommunicate. | 

No ſtriking or And if any perſon, &c. maliciouſly ſtrike + 
«rawing Wea- nother in any Church or Church-yard,withany 
oak 1 the Weapon, or ſhall draw any Weapon in any 
Church-yard, Church or Church-yard, to the intent to ſtrike 
any other therewith, the party thereof convid- 
ed by Verdict, or two lawful Witnefles, before 
the Juſtices of Aſhze, Oyer and Terminer , or 
Juftices of the Peace in their Seffions, ſhall have 
one of his Ears cut off ; and if he have no eanz, 
then to be marked in the Cheek with a- hot | 
ron, with the Letter F. & ipſo fatto excom- 
municate. | 
Jpſo Fato. = It may be a queſtion what the meaning of 
Dyer 2 75.p.48. theſe words, ipſo fatFo Excommunicate in this 
| AXt ſhall be underſtood , whether it ſhall be 
Lindwood, cap. without Sentence declaratory, or no , which is 
Quiz n%:, made a Quere in Dyer, but by the Canoniſts, 
Cha there muſt be a Sentence declaratory. 
De fn aſſault And the Law fo abhors violence and force to 
demeſne, No be uſed in Churches and Church-yards , that it 
Pleain = will not admit a man to ſtrike again in his own 
af _ defence in a Church or Church-yard, and there- 

J8c-357* fore the Plea of de ſon aſſault demeſne , is not 
allowed for a good Plea in that Caſe. 

Avreſt in Chur- And to make an Arreſt in a Church or 
che; &cpuniſh- Church-yard , immediately after Divine Ser- 
- le. Cro. Car: vice, when it mgy be done elſewhere,is Indifta- 
om :brough ble and Finable. 

Churches ,&&c, And yet it hath been held, that there may be 
18 E.4.8- away through a Church or Church-yard. 
1 E.6.cap.4, By the Statute of 1_E. 6. the benefit of the 
Guy _ #* Clergy is taken away from ſuch as ſteal any 
TT” Go2ds out of any Church or Chappel. ” 
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the puniſhment of ſuch as diſturb the Miniſter 
in the Church , whilſt he is reading Divine 
Service, or arreſting the Miniſter whilſt he is 
attending Divine Service,ſee inthe 11th Chap- 
ter before, and Stat. 50 E. 3. cap. 5. and 1 R. 


2-£4PÞ.15. | 

And ſo much for the Privildges of Churches 
and Church-yards. 

The haſt thing I have to ſpeak relating to Offces of thy- 
Churches, is the Officers belonging to the ſame, Church. 
which in time of Popery were many, as Oſtia- Nin 1 94. 
rit, Lefores, Exorciſt, Acolythi, Pſalmiſt e, 
Cantores, &fc. He that minds to know the ſeve- De Clericis ti, 
ral Duties of all theſe Officers, or Orders, may 1.cap.1 3. 
ſaushe himſelf in Bellarmines Diſputations , or 
in Gratian, with the manner of their Ordina- DiſtinR. 2 3.cap. 


tions. Quorundam 
Amongſt theſe the Churchwardens and Pariſh > —aync 


Clerk or Sexton, who perform ſeveral of theſe us. 
not reckoned, and thoſe are now the Oftiarius may 

only Officers of the Church of England , and ** *#ken for a 
of whom I am now to ſpeak. _— | or Sexe 

The Office of the Churchwardens is to take (,,.;.,,,... , 
are of the repair of the Church, and has the ore. 
ordering of the Bells and Seats , and is to pro- Dot& Stud, 
vide all Books and Ornaments bclonging to the 218: 
Church, and in his cuſtody, and in their charge 
xe all the Goods of the Church, and they are 
to provide Bread and Wine for the Communi- * H. 5- 4. 
on, and to ſee there be a decent Communion 
Table, with a Table-cloth and Carpet , and 
Flagon, Plate, and Bowl of Silver, Gold , or 
Pewter, for the Service of the Church , when 
the Communion is. Adminiftred ; they are to 
make Levies, and raiſe Mony for the doing of 
all this in ſuch manner as is before directed ; 
L 4 and 
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and at the end of their Office they are'to give 
8 E.g.6. an accompt of their Receipts, and disburſements 
to the Pariſhioners, and what remains ' in their 
hands upon ſuch accompt, with all the Goods 
of the Church in their cuſtodies , they are to 
deliver over to their Succefſors. 'There are ma. 
ny things more belong 'to their Office, but 6 
well _—_ I _ not _— 
Theſe Officers by aCanon made in the time 
T7 _ of King Fames "0 to be choſen by the Mint 
Can.39. ſter and Pariſhioners; but if rhey cannor agree 
| of the perſons, thenthe Parſon, Vicar, or Cu- 
rate, is to chuſe one, and the Pariſhioners the 
other ; but where the cuſtom has been to chuſe 
26.2.6, themall by the Pariſhioners , without the Mk 
Rolls 2.28 7f. niſter, the cuſtom:muſt be obſerved, notwith- 
So. ſtanding the Canon. | 
Sidemen their There were other Officers called Side-men, 
Office. but they are almoſt laid aſide; their Office 
Cage. is to aſſiſt the Churchwardens in doing their 
Duties, and they were to take carc that no bo- 
dy ſhould loiter or talk in the Churchyard or 
Church-porch, and to ſee that the Pariſhioner 
frequented the Church, &c. | 
TheClcrk or Sexton 4s to be choſen by the 
Parſon or Vicar, or in their abſence by the M- 
niſter, who the Sunday after ſuch Election, 4 
by him that makes the EleCtionto be declared, 
who is EleCted. | 
How tobe © The party fo eleted ought at leaſt th 
tleed. be twenty years of Age , of honeſt Life and 
Converſation, and one that can write, read,and 
ſing: His Officeis to affiſt the Miniſter at Pray- 
ers, and to attend hirt and to keep the Church 
and Sears clean', and has the keeping of the 
Keys of the Church to that purpoſe, and is to 
* 4 : Ju ring 
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ring to Prayer, and to do many other things, Cro. Car.; 89. 
which by cuſtom belong to his Office to do. Polls 2-286.£ 

But f ſuch Pariſh Clerk have rime out of age 
mind been choſen by the Pariſhioners, he muſt 1, 5 * _ 
be ſo ſtill, notwithſtanding the Canon. 

And ſo much for — oy I ſhall next pro- 
ceed to the Chappels. 

Chappels in Latin _— about which de- Chappe! unde 
nomination I find great diverſity of Opinions a- dicitur. 
mongſt the Learned ; ſome conceiving it takes Cov), Min- 
its name 4 capiendo Laicos ; others are of opini- ON —_ 
anthey took that name a Capra, becauſe anci- "I 
ently they were covered with Goat-skins : c- 
thers think they take their name 4 cappa Santti 
Martini, becauſe anciently the Kings of France, 
when they went to the Wars carried that Cap 
along with them , which was kept under a 
Tent, and thence called Capella : others have 
thought it is taken for a Cheſt or Repoſitory , 
wherein the Relicks of Saints were preſerved. 

Amongſt this varicty of Opinions I ſhall beg Ella, in the end 
the Readers pardon to put in my own amonz ſt 9 © 29rd ſigni- 
the reſt, being not well fatished with any of f1ine little, aud 
theſe : A Chappel is a Church in a ſmaller cha- ;, 20-4 Oe 
ner, and therefore I imagine it might be cal- 

kd Capella from the littlenefs of irs content or So # Chappe! is 
capacity to receive perſons, it differing nothing * #'!: »:ce.pe 
from a'Church but in the dimenſion or content, De 9" the 
and that the Church is the Elder Siſter. "FI Re 

Of Chappels there are three forts ; Free Diw1in of 
Onppila Chappels of Eaſe, and private Chap- Ch-ppel:. 

$. 


What thoſe Chappels were that were called Minſhey,Cowel 
Free Chappels , I fad likewiſe ſome difference /” /rce Chap. 
of Opinions. for ſome haye been of Opinion, pets. 
that they were Chappels founded in Pariſh 
Churches, 
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Churches, .and endowed by the Founder , and. 


made free to all People ro come, and therefor 
called free Chappels : others were of Opini 
hat they were Chappels built by the Kings of 
this Realm, or by their Licenſe, and — 
from the Viſitation of the Ordinary : 
take them for Donatives, and therefore called 
free Chappels, becauſe they were freely given: 
Sari £6.c1, Thele free Chappels, whatſoever they were, 
0 * were all given to the King in the firſt year of 
E. 6. except ſome few that are excepted in the 
Atts of Parliament by which they were given; 
or ſuch as are founded by the King , or his Ly 


cence, {ince the diffolution : for it is agreed on 
all hands, That the King may erc& a free Chap 
| pel, and free it from the Juriſdiftion of the Or 
dinary, or may Licenſe a Subpg& fo to do. 
Chappel: of Chappels of Eaſe, ſome of them have Paro- 
Eaſe,Parochial, Chial rights to Chriſten and Bury,and are there 


and mt Paro- fore called Parochial Chappels, by way of 4 
_ he differ- ftinRion from others fr A ſach privk 
1 Inſt, 362: ledge ; and theſe differ in nothing from Church 
| es, but in the- want of Reftories and Indow- 
ments, the Mother being to be ſerved before 

the Daughter. 

Thoſe Chappels of Eafe, which are not Pa 
rochial, cannot Bury or Chriſten, but are only 
uſed for the eaſe of the Pariſhioners to hear the 
Word of God read and preacht, and ro joyn in 
Prayer. 

Chappels how te Chappels have like Officers for the moſt part 
be repaired &c. a3 Churches have, diſtinguiſhed only in name , 
and theſe Chappels muſt be conſecrated by the 

Biſhop as Churches are ; and the repairs muſt 

be made by Aﬀeſſments on the Inhabitants and 
Land-holders within the Chappelry in the ſame 

manner 
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aynner 2s for the of Churches, and are 
vitnable by the Ordinary, and the like Appeals 
to the Ordinary for unequal Aﬀeſiments ; but 
all this muſt be intended of ancient Chappels , 
and where this courſe hath been uſed : % if 
retry given for the repair of them, or 

or Eſtate charged by preſcription to 
Jnr of them, then the cuſtom fuſ be 
obſerved. 

But of new Chappels of Eaſe there may be 
ſome queſtion, whether the Ordinary can com- 
pel the Inhabitants to repair the ſame. 

But when a number of People have for their 44 E.3. 18,19. 
aſe joyned together, and ereted a Chappel , 
and procured the Biſhop to conſecrate it (which 
was the origmal manner of ——— | 
it ſhould feem in reaſon that the Biſhop ſhould j 
have the ſame power tocompel the repair, as he 
has to viſit it. 

But I conceive there is no doubt , but thoſe Co.5.63,6 4.4 
of the Chappelry, or the major part of them , Co-8+ 127. 

agree to make an Afefiment for the repair 
of ſuch Chappel, and agree that the Collector 
for default & mma ſhould diſtrain for it ; 
and I conceive ſuch By-law for a publick good, 
_ by the greater number, ſhall bind the 
reſt. 


The cure of Chappels of Eaſe in many pla- hs has the 
ces is to be performed by thoſe that havethe cure care of Chap- 
of Souls inthe Pariſh ; and in fome places they ?* 
xe indowed with Lands or T'ythes,and in ſome rpg 
places by voluntary contributions. * And Land jv 4d in 
or Tythes may be appendant to a Chappel. Premunixe in 

Whoſoever by = or Cuſtom is bound to __ 4- 
provide Chaplains for any fuch Chappel,may be R245 1+ 1104- 
compelled = it in the Eccleſiaſtical Courts , —_—_ 


or Raſt.Entr.2.b. 
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or an Ation upon the Caſe lies againſt himy 
Common Law to recover Damages for not per. 
+ forming ; but this muſt not be intended of ; 
publick Chappel. | 
Offerings at The Offerings made at any Chappel are y 
Chappels., be rendred to the Mother Churchzbut this muf 
Othobon cap. not be intended where by cuſtom , time out 
Gratia quZ. mind, rhe Chaplain has had them, for therethe 
Canon will not bind ; nor does the Canon e& 
tend to Chappels of late ereCtion, unleſs the 
be with a Salvo jure matris Eccleſia tunc on 
ceſſe. 
How aChappel If the Patron of a OE pre 
-nay become a ſent to it by the name of a Church, and the 
Church. Clerk by that preſentment be inſtituted and is 
p_ E-3-4 dudted, it hath loſt the name of a Chappel,a 
2 Inſ.z64:: Bainedthe name of a Church ; Quere, win 
other alteration is made thereby. 
Chappel:annext Publick Chappels annexed to Pariſh Church 
to Churches, es are (as hath bcen faid) to be repaired by the 
how to be re- Pariſhioners as the Church is ; but not if. ary 


[»- 1p other perfon be bound by cuſtom to repair 


Quare Imp. Tnem- : 
will lye of a And note, 'That a Quare Impedit will lyed 


Chappel. a Chappel. 
z Int, 363. In what Caſcs the Inhabitants of a Chappel 
ry ſhall be freed from the repair of the Mother 
Church : See before in this Chapter. 
Private Ghaps + Private Chappelsare ſuch as Noble-men, and 
pels. other religious and worthy Perſons have a 
their own private charge built in or near their 
own Houſes, for them and their Families to 
perform Religious duties in; theſe private Chap 
pels, and their Ornaments, are maintained at 
thoſe Noble and Worthy Perſons charge to 
whom they belong ; and Chaplains pany 
of 


i 
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for them by themſelves, with honourable Pen- 

fions ; and theſe anciently were all conſecrated 

by the Biſhop of the Dioceſs, and ought till 

to be ſo , but I doubt many have been negle&t- 

ed of late time. 

The laſt thing I have to ſpeak of , relating c64;4.,a-4; 
to Churches, is the Church-yard, in Latin Ce- &c. : 
miterium, from the Greek, Quaſi dormitorium, 
quis mortui dicuntur dormire uſque ad reſurre- * 48g: 
Gionem. 'It is the ground wherein the Church 
is erected ; the Freehold thereof is in the Par- 
fon ; ſothat the Trees, Graſs, &c. growing in 
tare his ; but he may not cut down the "Trees, Do&. & Stud. 
but in eſpecial Caſes, as hath been ſhewed elſe. 1: 8- : 
where. The Fences are to be repaired at the {2*P: Wamvis 

of the Parithioners, or in ſuch manner , jo _ 

# by cuſtom has been uſed : And the Viſitors - 
in their Viſitations are to inſpe&t the Repairs , 

and to compel the Reparations, if need require. 

& is conſecrated Ground, and participates of all 

the Priviledges belonging to the Church , be. 

forementioned, and the Pariſhioners may here 

freely bury their Dead without contradiction , 

or paying any thing for breaking the Sail ; it is 

not to be put to any prophane uſe, to have 

Swine kept in it, or muck heaps laid in it, bur 

kept decently, as a place dedicated to Gods 

Yrvice. 
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CHAP, XIIL 


The thirteenth Chapter treats of Pax. 
ſonages, Vicarages, Sine Cura's au 
Donatives, and of the Indowment 
of Vicarages, and bow a Parſe 
and Vicarage may be re-united, anl 
many other things relating to Par 
ſonages, Vicarages,and Sme Curg!, 


AP £ Parſonage or Rectory is a certain port 
aR9"2* Ah. of ok Then rnd Offelogn, ol 
liſhed by the Laws of this Kingdem, for te 
maintenance of the Miniſter that hath the on: 
of Soul within the wr OUIEOS Red, 
Spelmans or Patron, and properly compr Sg # 
Gloſs vervo Eccleſia parechialss, cum onmibus ſu pe 


wribs , 
Rector 12. or ediie, decimis,al6i{que propentuens /recics 
alias vulge diftum beneficium. And ſorine 
it is taken pro Manfione, ſeu domicilio Reis 
ris 


15 H.7.8.2'.” And though proper a ReQory or Parſon 
of Gl 


2: H.7.21%* agedoth conlift of Glebe-land and T'ythes wit 


_ the Offerings ; yet it may be a ReRtory,though 
pe ks Cur; have no Glebe bur the Church and Churh 
yard; and in ſome places, as in London, and 
other great Townsand Cities , there may ner 
Ibid. ther be Glebe nor T'ythes , but Annual Pay: 
ments and Offerings in lieu thereof, and by 
the grant of a ReCtory all the Glebe, 'Tyths 

and Offerings will paſs. 
Cap:Quoniam A Vicarage is a Cantel or Portion of the Re 
autem verbo 5. Ctory ſec out by the Patron , Parſon, and Or 
4+ marcarum. qinary, for the maintenance of a perpetual V+ 
Cat, 
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Chap.1 3- Counſelloz. 

car, who as Vicegerent of the Parſon, hath 
the cure of the Souls within the Pariſh where 
he is Vicar ; but a Vicarage may conſiſt of 
Land or T'ythes alone, or of Glebe, T'ythe , 
and Offerings, or in an Annual Penſion with- 
out Glebe or 'T'ythes ; and ſuch Penhons have 
been limited by ſeveral Canons , firſt to five 
Marks, after it was extended to fix Marks, and 
laſtly to eight. But generally Vicarages are 
ndowed with Glebe and T'ythes. 


EEASSS] 


—- 


made, and in ſuch caſe it ſhall be preſumed» 
re args o__ with ſuch ſhare of 
the R , T ythes , Offerings , as the 
Vicar and bis Pakecalior have injoyed by all 
the time of the memory of any man. 

But if the Indowment it ſelf be extant, then 
the Vicar muſt be content with ſuch part of 
the Rectory as he is thereby indowed with. 


TECACE SS ITRTE 


And therefore if a Vicar were anciently in 


garbaruemy, ariling in ſuch a Village , Hamlet 
or Place, and have by colour of this Indow- 
ment, as long as any body can remember, had 
the Tythe-Hay as well as Tythe-Corn of the 
fame Villages, Hamlets and Places , it ſhall be 
preſumed that in thoſe days Hay paſt by that 
name 


Ga TT TzTS» SY 


\ ac. ih 


Tytheof ſome ſmall parcel of Wood;although 
| Tythe 


ww 


ef 


Of Indowments, ſome are beyond all time Hulowwente be: 
of memory, that is, ſo long ago , that it is fe «nd within 
not known in what time or age the fame was "7 


But if theſe Indowments be ancient they ſhall How to be ex- 
be expounded according to the uſage ſince. pounded, 


the timeof #. 3. or before indowed de decimis Rolls 2, 313 5.7- 


So if a Vicar were anciently indowed} De Rolls 2.335. 8. 
minutis decimis, and have by colour of this In- Rynells verſus 
dowment, by all the time of memory, had the Jac BR. 


159 


reen, M. 10 


160 
T'ythe of Wood in its own nature be accomyy 


ed a great Tythe,' yet the Vicar ſhall enjoy the 


T'ythe of this Wood by reaſon of the 
Hetley 70.135. If a Vicarage were anciently indowed, 4 
Alteragio, which properly fignifies the Offer. 
ings at the Altar ; yet if the Vicar, by colow 
of: this Indowment, by all the time of 
have injoyed the ſmall T'ythes,he ſhall have then 
ſtill, oHeN.g 
Rolls 2.234. If a Vicar be indowed of all the T hes 4 
7-335-4 riſing in the Pariſh (except Corn,) and certain 
Oven 74- Fields or Grounds in the Pariſh, have time on 
of mind been ſown with Corn, till of late they 
have been planted with Hops, or ſown with 


Saffron, Woad, Rape, &c. the Vicar ſhall har: 


the T'ythe, and not the Parſon. 
Rolls 2.335. Andif the Vicar be indowed of all the white 
2 & 3 Cro. E- T'ythes, or ſmall 'Tythes arifing, renewing, 
liz. 578. &c. within the Pariſh, he ſhall not by this Iv 
= +57- dowment havethe ſmall Tythes arifing u 
Wind.) ug " the Glebe Lands of the Rectory , though 
ſhould afterwards be ſevered from the Reds 


ry. 
Vicar ſhall mt And it hath been reſolved, that upon a ge 
pay Tyrhes of nieral Indowment of a Vicarage,the Vicar {hull 


"= cone not pay the 'T'ythes of his Glebe Land to the 
Park 


Caſe. arſon. 
P.1 Car.1.BR. If the Vicar be indowed of all the mall 
Matter upon in- T'ythes, and after Lands that haye been ſown 
_ with Corn, or mowed for Hay, time out df 
no **335*5* mind, whereof the Parſon hath had the T'yrhe, 
and theſe Lands are {ince converted to Hop 
yards, or ſown with Saffron, Woad, Rape,&c 
the Vicar ſhall have the Tythes , and not the 
Parſon ; for the Indowment goes to not to the 
Lands, bur the T'ythes. p 
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Chsp.13z- Counſelloz. 
If a Vicar be indowed of all the 'T'ythes ari- Rolls 2-33 5-5 


ſing upon a Manorhe ſhall by ſuch Indowment 
have not only the T'ythes of the Demeſn , and 
Tenements, but alſo of the Freeholders Lands 
vithin the Manor. 

The Parſonage of Luffenham in Leiceſter- 
ſbire the 22; of E. 4. was appropriated to the 
Abby of Suly, upon condition that a Vicarage 
ſhould be indowed: A Vicar from time to time 
ever {ince was preſented and paid Firſt-fruits , 
but no indowment now extant, it ſhall now be 
intended that it was indowed, 

The Indowments of Vicarages have been al- 
ways favoured at Law, the Vicars for the moſt 
part having the cure of Souls. 

Indowments of Vicarages were for the moſt 
part made upon the appropriating of Churches 
to Religious Houſes, &c. and upon the appro- 
priation they did uſually aſſign ſome ſmall Por- 
ton of the Reftory to maintain a perpetual 
Vicar to ſerve the Cure , and took the reſt of 
the Rectory to the uſe of Abbies , &c. Burt in 
proceſs of time the Abbots , &c. grew better 
Hushands, and took the whole ReCtories to 
themſelves, without indowing of any Vicar , 
and ſerved the Cures by their own Monks and 
4 Fi by which meaus Hoſpitality was neg- 

ed, the Churches and ReCtory Houſes dila- 
pidated, the Miniſter often wanting, whereup- 


on the Statute of 15 R. 2. and 4 H.4. were i5 R.2c: pc. 
made, for the making void ſuch Appropriations 4 H.4.cap.18. 


& were made without competent indowment of 


Vicarages; and likewiſe againſt the appropri prerton verſis 
ting of Vicarages ; but Vicarages indowed be- Ward. 
fore thoſe Statutes,might notwithſtanding thoſe M-1 7 }: c. B. R- 


Sattes have been appropriated, 
M Bur 


162 The Parſons PartI, 


Sine Cura's But though forthe moſt part Vicarages were 
how introduced 5ndowed upon Appropriations ; yet ſometimg 
the Parſons, Patrons, and Ofdinanies did indow 
Vicarages without any appropriation of the 
Parſonage: And if the Vicar were charged 
upon fuch indowment with the Cure, as for the 
moſt part they were, then the Parſonage became 
a Sine Cura, of which more hereafter. 
w an Tmpry. The Parſon or Appropriator is Patron of the 
nr wa as be Vicarage of common right, yet nevertheleſs x 
reſtored. Lay-man might have been Patron of a Via 
17 E.3. _ rage as well as the Parſon, and ſo might the 
_—_ l . *, King ; and the Advowſon of a Vicarage may 
19 E. 2. Quare be appendant to a Manor by Preſcription , and 
Impedit 178. it ſhall be intended it was granted by the Parſon 
Rolls 2. 336. before the time of memory. 
gh - . Ir ſhould ſeem thatar the Common Law be 
on ld of +, fore the Statute of 14, E. 3.the Freehold of the 
Ticaragein Vicarage remained inthe Parſon , and that the 
whom. Precipe was to be brought againſt the Parſon; 
6 E. 3. 50. 2- and before thatStatute the Vicar could not hare 
3 T mw —_ had a Furis wtrumy and he ſhall till have ad 
9% 3.5 ** of the Patron, Patfon, and Ordinary. 
And as the Vicarage was part, and taken out 
of the Parſonage'; ſo it may be again rv 
united. x 
How a Vicarage Por if the Profits of the Parſonage or V+ 
may be re-wi” carage fall into ſuch decay, that either of then 
-1 6. 14.9, BY it {elf is nor ſufficient to maintain a Parſa 
40 E. 3- 23.b., and Vicar, they ought again to be re-united, 
Rolls 2.337.ha, And the Parſon and Ordinary, in the time 
the Vacation of the Vicarage, may re-unitethe 
; Vicarage to the Parſanage. 
roere aFica- Andif a Vicarage fo Al into decay, that the 


bl '7e may Le tN- . - . 
[vecd, ud bow. Ame is nor ſufficient, competently to maintan 


Revig. 2 3 74.2, 4 Vicar, the Bilbop may judicially n—__ 
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Chap.13. Counſelloz, 163 
Parſon to inlarge the Vicarage or Appropriator; 

but by Catuby 2E 4 24. b.. ſuch Augmenta- 2 E.4-24.b. per 
tion muſt be made by the Biſhop , Patron, and Cat». 


Ordinary. 
. It hath been reſolved, That where there is a How «Vicarage 
Parſonage and Vicarage indowed, that the Bi- may be diſot- 
in the Vacation may diſſolve the Vicar- 4 

: But if the Parſonage be impropriated, the _ __ __ 
_ cannot diflolye the Vicarage ; for upon cc. Oe 
2 diflolution the Cure muſt revert , which it Falmer 219. 
cannot into Lay-hands ; for where there is a 
Parſonage and Vicarage , they both have the 
Cure ; the Parſon habitaaliter, the Vicar aitu- 
alter, per Noy. 

If an Impropriator or Appropriator, Patron How t/+ Refs. 
or. Vicarage , by agreement between him and”) #4 Vicarage 
the Ordinary, preſentsto the Parſonage,by this '”/ a 
they are re-united ; and it ſhould ſeem that a vor Allp.37, 
bare Preſentation, without any Agreement at 2 H.s.z.-. 
all, difappropriates the Parſonage, and re-tinites 11 H. 6. 18.b ©, 

Vicarage. ; 
If any "_ fall upon the Vicarage , it Charge fals on 


ht to be repaired by the Parſon. ths Vican, Pore 
hn ſo much of Parſonages and Vicar- f G OP wth 


A Donative is a Spiritual Preferment in the 4 Donative, 
Church, be it Church, Chappel or Vicarage, quid. 
which is in the free Gift or Collation of the =- = 
Patron, without making any Preſentation to > cnn 
the Biſhop : Neither needeth ſuch Clergy-man : 
have any Admiſſion, Inſtitution, or Induction, 
by any Mandate from the Biſhop , or others ; 
but may by the Patron, or by any other autho- 
red by the Patron , be put into poſlcſſion : 
And ſuch Incumbent is free from the Viſitation 
of the Biſhop, or any other than his Patron or 

L. M 2 his 


t Inſt. 314.4. 
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his Commiſſioners, and by conſequence freed 


fr>m Procurations. 
* 2 All. p.29. * And if the Biſhop ſhould take upon him 
A Pariſh to viſit a Donativezand deprive the Incumbent, 
* Churchmaybe he runs himſelf into the danger of a Pramw 
# Donative. wire. " | 
Rolls 2.R. i, And note, That a Pariſh Church may be 
1 Int344.4': Donative, and have Cure of Souls : And ſuch 
6 H.7. 14:2. Donatives cannot lapſe, unleſs by ſpecial A- 
contra Keble. rreement at the Foundation ; but the Ordina- 
* Yelverton ry may compel the Patron to collate : * Butthe 
I N-B. 35-0 Patron cannot collate a Lay-man, as ſome haye 
thought, but a Spiritual Perſon in Holy Or 


' Int. 3444. n | 
ders ; but if the Patron once preſent to a Ds 
native, and the Clerk upon ſuch Prefentation be 
"IN APY admitted, inſtituted, and inducted, it is there 


Hew a Dona. by for ever after become Preſentative,and ſhall 
trve may be be nolonger eſteemed, or uſed, as'a Donate: 
made preſenta- But if a Stranger that has no right,Preſents toz 
FIR | Donative, though his Clerk be admitted, inſtr 
, _ m6 *- tuted, and inducted ; yetthat ſhall not alter the 
11n8.344.2.;, Nature of the Living. 

The King may It the King found a Church, and exemptit 
Eound a Dona- from the Vilctation of the Ordinary, it is a D- 
trve, or Licence native, and the King ſhall viſit by his Chance 


a Sujett to do lay. 

ddkoce 4 So it is , it the King found a Church or 
Chappel, without any fpeciat words. 

And the King may give Licence to a Subjet 

Ibia. to ereCt or found a Church or Chappel Donz 

tive, and exempt it from rhe Ordinaries Vilitz 

tion ; and the Patron may;in ſuch caſe viſit by 

A Que Imp. his own Commiſſioners. 

5147 4%%% And a Quare Impedis may be brought | 

| Inft.:44 a5, of a Donative, quod permittat ipſum pre: 

Yelverron 61, ſentare jad Eccleſiam; bur the Declaration 

F.N.B.35.c6 -% 
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in ſuch caſe muſt be ſpecial. 
And Donatives are within the Statute a- Denatives 
inſt Symony, and where they have Cure of 9/9: the Sta. 

Is, they are likewiſe within the Statute a- wc # 999m 

: _ & na Firalities, 

gainſt Pluralities. | Sine Cura'; 
There is another fort of Church Livings quia. 

that are commonly called Sine Cura's ; theſe 

are ſuch Parſonages as have Vicars indowed 

with Cure of Souls, as has been ſaid : But theſe Livings Income 

are not within the Statute of Pluralities ; nor 24%. 

are theſe Livings ſaid to be incompatible ; for W**© 

thoſe Livings are only ſaid to be incompatible 

that have Cure of Souls; and therefore I con- 

ceive their needs no Diſpenſation , or Faculty , 

for the taking one of theſe Sine Cura's, though 

the party had another Living before with Cure 

of Souls : Bur herein the party is beſt to be ad- 

viled by ſome Learned oniſt ; but by the 

Statute there needs no Diſpenſation: 
And ſo much for Parſonages , Vicarapges , 

Donatives, and Sine Cura's: And for other 

Church Preferments, I ſhall refer the Reader 

to Mr. Hughes Learned Treatiſe of the Parſons 

Law, they being above my undertaking. 


Reſignation, 
quid. 


f 


To whom. 
Dyer 2.94. b. 


To or by a Pro- 
for. 
Noy 147. 


Gaytors Calc, 
P.34 El GP. 


Reſignation 
may be to the 
K ng. 


Kelway 4% 
Plo.498.4'.* 
Words of Re- 


Dyer 294-P.56. 
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CHAP. XIV. 


The fourteenth Chapter ſhews what 
Re/ignations and Permutations are, 
and in what manner they may be 
made, and other matters relating to 
them; and of T/nion and Conſolida 
F1ONS. 


A Reſignation is where a Parſon, Vicar, of 

other beneficed Clergy-man, voluntarily 
gives up, and ſurrenders his Charge and Pre 
ferment to thoſe' from whom he received the 
ſame, which may beabſalutdy, or upon condi 
rt10n. t 

A Reſignation muſt regularly be made to the 
next immediate Ordinary, andnot to the Supe 
rior. 

A Reſignation may be made by, or toa Pro- 
tor ; bur a Church is not void by any ſuch Re- 
ſignarion in abſence, till the ſame be preſented, 
end accepted by the Ordinary : Or a Reſigns 
tion may be made in the preſence. of a publick 
Notary in the abſence of the Biſhop ; and after 
it is preſented and accepted , it is as good $8 
though the Biſhop had been preſent. 

And though regularly Rel1gnations ought to 
be made to the Biſhop, from whom the Clerk, 
upon his admiſſion , receives his Charge and 
Cure, yet a Reſignation to the King, as Su- 
pream Ordinary, hath been held good. 

The uſual words of a Refignatioa are,renur 
tiare, cedere, remittere, & reſignare. 


Dona- * 


Eccleſiz de N. Lincoln. Dioceſ: wolens ip/am 


mini T. Dei gratia Lincoln. Epiſcopi reſigno , 
| M 4 


Counſelloz, 167 


Chap.14. 
Donatives muſt be reſigned to the Patron , To whom a De. 
and not to the Ordinary ; for the Clerk in that 29*'%* is 7 be 
Caſe received his Living immediately from the (/*7* 
Patron. rat ny 


And if there be two Patrons of a Donative, 1 I:ſt.;z,,.a, 
and the Incumbent reſign to one of them, it is 

for the whole. 

In the Caſe of one Gayton, P. 24. Eliz. in Cro. Jac. 63. 

the Common Pleas, ina Quare Impedit for the Yelverton 60, 
Church of Little Creſſingham in Norfolk , a **/#narion in 
Parſon re{igned his Benehce in the preſence of aublick ; Heck 
a publick Notary, ſponte, pure, & ſimpliciter , Semble reſolutt- 
to the uſe of two upon condition, quod /i ali- mm. 
qui eorum non admiſſi fuer. & realem poſſeſſio- *: 3 Eliz. ro. 
nem Eccleſia preditte adipiſci non valeant in- 14%: ©. 
fra ſex menſes, quod tunc , &c. And in this 
Caſe it was very much diſputed, whether a- 
Reſignation could be upon Condition; bur at 
laſt with adviſement with the Civilians it was 
reſolved, That a Reſignation might be upon 
Condition. 

Permutations or Exchanges, are where two Permutar:on;, 
Clergy men agree to exchange their Livings , 9%id- 
and after they made ſuch agreement,and pur ir 
in writing,they make mutual Refignations upon Regi?.; 55.b,, 


Condition in the form following : 
In Dei nomine, Amen. Ego H.de W.Refor 4 Reſignation 


wpon Permy: q. 
f10n 


Eccleſiam meam cum Eccleſia de P. dit 8 Dioc. Regil Snd.206; 
cuſs Reftor exiſtit Dominus de W.ceri:s jull w, 
O legitimis de cauſis ſine dolo & fraude Cano- 
nice permutare, ipſam Eccleſiam meam ex cau- 
ſa permutationis hujuſmods & non alto modo, in 
ſacras mann venerabilis in Chriſto Patris Do- 


ſup» 


The Proteſt ati- 
0. 


The Parſons Part, 


ſupplicans bumiliter &- devote, ut H. de bujuf. 
modi cauſa OE ipſam reſignationem 
fic fattam & non aliter velitis admittere , $ 
negotium permutationis bujuſmodi quatenut al 
vos attiner fideliter expedire. Et proteſtor ex 
preſſe in his [criptis . quod ſi ditta permutati 
debiturs ncn {ortiatur —_— quod bujuſme. 
di mea reſignatio pradicta pro nullo penitns by. 
beatur. 


To which is added an Inſtrhment contain 
ing a Proteſtation, in the form following : 


In Dei nomine, Amen. Ego H. de W. nun 
Rector Eccleſiz de P. Lincoln. Dioceſ. &* prin 
Rector Ecclsſiz de N. dicte Dioceſ. proteſtur, 
dico & allego in his ſcriptis , quod fi continga 
qued bujuſmodi Eccleſia mea deP. abſque 
& culpa meis in hac parte 4 me aliqualiter 
wvincatur, volo & intendo ad dictam Eccleſian 
de N. ab/que aliqua dijjicultate libere & licit 
redire, & eam re-habere juxta Canonicas ſat 
ctiones, &* proteſicr inſuper quod non intend 
nec volo ab huju/modi proteſt atione ſeu effec 
eju/dem recedere aliqualiter in futurs , (ed t 
dem proteſt ationi & contentis in eadem, wolo & 
intendo m ſuturis temporibus firmiter adharen, 
Juris beneficio in omnibaes ſemper ſalwvo, &C. 


What-the effe&t of this Proteſtation is, 1 
muſt leave to the Civilians to determine, how 
ever the intent ot the thing agrees well enough 
with the reaſon of the Common Law ; for #t 
the Common Law if a man exchange Lands, 
and the Land he receives in exchange be evict: 
ed, he may repair to his own Lands , andre 
enter upon them. And 
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And it has been reſolved, That where two Permutation 
Parſons of two ſeveral Churches by an Inſtru+ 49/4, quia oe 


ment in writing agreed to permute their Chur- _ ag my 
ches by way of exchange , and feverally re-,. ©. p 
them into the hands of the Ordinary to exchange 16, 

that intent, and the ſeveral Patrons preſented Co.-2. 74.bv. 
according to the intent of the Exchange , and Perkins Title 
the one Parſon was 'admitted , inſtitured , and ***"3* 
inducted ; and the other was admitted and in- 
ſtitured,but dyed before induCtion, that though 
the induction of the other was abſolute, yet this 
was ſo directed by the precedent Agreement , 
which was by way of Exchange, which ought 
tobe executed on both parts in the life of the 
parties ; and the induction could not be made 

Condition ; therefore for this reaſon it 
was all reſolved to be void. 

A Union or Conſolidation is where two or 
more Churches are united and conſolidated into 
one, and may be for a certain time ; as for the 
life of the Incumbent ; and then it is but in the 
nature of a Plurality, or it may be perpetual. 

Unions are made by the Ordinary by the con- Cro.El. 508,504 
ſent of the Patrons in the vacancy, with the li- Moze 561. 
cence-or confirmation of the King : But if the [ya , 
Churches, or-either of them, be Bu , the con- ,, E128. © 
knt of the Incumbent is likewiſe neceſſary. Cauſa 2. 16. 9» 

By a Statute made in the 39th year of H. $. Et Tempori 1. 
the Biſhop is inabled to unite Churches which 5** Dyer 259+ 
are within a mile one of the other, without the thr ne 
Kings licence or confirmation, ſo as one of the $44, ,, 1, 8. 
Churches be not above fix pounds in the Kings cap. 21. 

Book. : | 

By another Statute in the 17:h.year of King 17 Car.z.cap.3 
Charles the Second, the Ordinary is inabled in 
Cities and Corporations to unite Churches , 

| with 


Cro. El. 501". 
Rolls 2.778. 
Fg 


Cro. Eliz. 501. 
per Gaudy & 
Fenner. 


5o E.3.27.2., 
11H. 7, 82.b. 
92.*, 

F.Grant,1 04., 
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with the conſent of the chief Magiſtrates, with. 
out the Kings licence or confirmation , ſo the 
Churches united exceed not 100 0. per annum, 

The uniting of Churches ought to be cauſ4 
utilitatis frye neceſſitatis , as vicinity , pauc 
of Inhabitants, ſmallneſsof the Livi > = hy 

And if two or more Churches ſhall be united 
upon a falſe ſuggeſtion, it ſhould ſeem the union 
is void, both by the Common and Canon Lay. 

At the Common Law it ſhould ſeem Chur. 
ches might be united of any value by the Or 
dinary, with the conſent of the Patrons and the 
Kings licence or confirmation. But I find tw 
Judges affirm that 'the Ordinary might unit 
poor Livings without the Kings licence or cov 
ſent, but not great ones : whence the Judga 
took this difference, I am to ſeek ; for in the 
height of Popery I find the Kings licence « 
confirmation always concurrent. Andſo mud 
for Unions and conſolidations. 


Gloria Deo Ommipotenti. 


FINIS. 


THE 


Second Part: 


BEING THE 
O F 


TYTHES or TYTHING. 


SHEWING 


In what manner all manner of Tyches, 
Offerings , Morcuaries, and all other 
Church Duties are to be paid, and in 
what Courtsand manner chey may be 
recovered,and to what charges they are 
Subject. 


With many other things fit for all People , but 
eſpecially all Clergy-men, to know. 
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LONDON, 
Printed Arno Domini MDC LXXXIV. 


To his Worthy and Re. 
verend Son in Law, Mr. 
Anthony Trollop , Rector 
of Norbury in Derbyſhire. 

Dear Son, | 


T is now above thirty years, ſince 

the Tything T able publiſhed ma- 
ny years ago, came to my hand ; and 
upon poles thereof, finding that the 
Common Laws and Canon Laws 
differed in many things, I thought 
it would be a Work grateful to the 
Clergy, and uſeful to others, to pub- 
liſh ſomething in order tq the recon- 
cling of them : To which end I had 
gathered together ſome Materials ; 
but the War coming immediately on, 
and after that the Eccleſiaſtical 
| Courts being laid aſide, and other 
Courſes found out for the recovery of 
Iythes, I deſifted the further Proſes 
ſecution of that Deſign, until it was 


, re- 


The Epiſtle Dedicatory. 
revived at your Requeſt, ſeconded þ 
ſome other Reverend Divines, when 
pon looking up my old Notes , ani 
adding ſuch Judgments and Reſoly 
tions, that I have ſince come to the 
knowledge of, the whole is reduced 
to the form IT here preſent it to yu, 
you have moſt Right to it , and | 
heartily wiſh it may be of as pred 
Service and Advantage to you , and 
all the Reverend Clergy, as is de 
fired by him that is 


Your affe&tionate 


loving Father 


S. D, 


L A W 


TYTHES or TYTHING. 


CHAP. I. 
The firſt Chapter ſhews what Tythes 


are, the ſeveral ſorts and kinds 
thereof , and in what manner due, 


MRSYfAving in the former part of this 

Y) Diſ>urſe ſheweg the Worthy 

- & and Reverend Clergy-men in 
what manner they may lawful- 

ly and juſtifiably attain to ſuch 
Preferments in the Church as 
they are capable of, and in what manner they 
may avoid all the perils and dangers that at- 
tend the Beneficed Clergy-men. Ir reſts now 
that I ſhew them what Profits they may juſtly 
challenge to belong to their Church Pretfer- 
ments, and in what manner to be ns ap 
ow 


176 


Co.11.13b. 


Diviſion, 


DoR.& Stud.1.z 


c.$$.p.168.b. 
Lindwood c, 
Quoniam prop- 
ter verbs divie 


dend.eft decima, 
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how to be recovered if need require. And firf 
of 'Tythes, which the Canoniſts define to be, 
A tenth part or portion of Increaſe command, 
ed to be paid to the Sons of Levi for their Ming 
fry, wherein they ſerved in the Tabernache. 
Or, as ſome others define them, they are, 
Omnium bonorum licite queſitorum quota pa; 
Deo Divina inſt itutione debits. | 


be, y , 
An Eccleſiaſtical Inheritance Collateral toth 
Eſtate of the Land, and of their own proj 
Nature due only to an Eccleſiaſtical Perſon 
the ay 4 Laws. | 

And for that reaſon no unity of Poſleffn 
can extin& or ſuſpend them ; but they , ne 
withſtanding ſuch unity, remain # eſſe, and 
may be demiſed or granted notwithſtanding + 
ny ſuch unity : But may more properly, in ny 
judgment, be defined to be, | 

A: tenth part, or. ſore other thing in lin 
thereof, of all the increaſe yearly ariſing forth 
of the prop of the Lands and Stock, or raiſe 
by the mauſtry of the Pariſhioner , and proper| 
x &n to the Clergy that have the Cure of th 
Souls in the Pariſh where they ariſe. 

And by ſome Canoniſts T'ythes have been 
divided only into two kinds,that is, Predial and 
Perſonal : And in this manner of diviſion they 
comprehend all manner of Tythes that ariſe e 
ther immediately or mediately from the Land, 
under the name of. Predial T'ythes: which they 
again diſtinguiſh into Predial , mediate and in 
mediate ; under which they comprehend the 
Tythes of Corn, Hay, Wood, Herbs , and all 
other things, that either come from the ground 


L 
But the Common Lawyers define them Þ 
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Chap.1. Oz Law of Tythes. 177 
by Manurance, or of its own Nature ; and un- 

der the name of T'ythes Predial metiiate,is com- 

prehended the T'ythes of all manner of Cartel 

andother things that receive their nouriſhment 

from the ground. 

But Tythes by the Common Lawyers (and 2 Inft.6,9. 
which diviſion I ſhall obſerve in my Diſcourſe ) Rell 1.435 4. 
aredivided into Predial , Mixt and Perſonal : 
| And according to this divition all T'ythes that 
yiſe from the ground, as before is ſaid , inime- 
dately, are only accounted to be Predial : And Lindwood c. 
thoſe that ariſe from Cattel and other things , 79m prop- 
that receive their nouriſhment immediately from |” _—_— "_ : 
the ground, they call Mixt ; and thoſe that a- ws 
riſe from the Labour and Induſtry of man a- 
lone, Perſonal. 

Tythes again both by the Common Law- 
yers and Canoniſts are divided into great 
Tythes, in Latin majores ſeu groſſe decime ; 
and into ſmall 'T'ythes, in Latin minores, or mi- 
mic decung. And in this divition Corn, Hay 
and Wood are all accounted groſs or great 
Tythes. But there has been ſome queſtion 
whether T'yche Wood ſhould be accounted a 
great or minute 'T'ythe, and reſolved that if a 
Vicar be only indowed with the ſmall Tythes, g,, , 5 
and have by reaſon thereof always had Tythe y.z. _= 
Wood, that in ſuch caſe it ſhall beaccounted a 2 Bul&.z 7. 
ſmall T'ythe, otherwiſe it is to be accounted a- 
mongſt the great 'T'ythes. And Woods has Littl.Rep. 2 44. 
been twice adjudged to be a ſinall 'T'ythe , as | 
Littleton Reports. 

But all manner of T'ythes of Gardens,Herbs, Cro.E1.467. 
Roots, Fruit, Saffron, Woad, whether ſowed Hutton 7 7. 
in Fields or Gardens, Flax, Hemp, Hops,Rape, C'9-Car-28. 
and all other Predial , Perſonal , and Mixt ny ny 1.643. 

N Tythes © 
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Palmer 219.7, 'T'ythes are accounted mter minutas decimas ; 
220, but in Udal's and Tindal's Caſe, Hwtton 79. in 
ſome caſes Hops, Woad ,*c. may be prez 

T'ythes in places where they are much ſowed, 

Lindwood c. And herein the Cuſtom of England's kindty 
pn 279p- the poor Vicars,making many things to be alloy. 
rh 1g 21i- ed for minute T'ythes that are not ſo in others 
" - I have been the longer in this diviſion of 

T ythes between great T'ythes and ſmall T'ythes 

becauſe many Vicarages are indowed with the 

<1m. Gon: {All T'ythes only ; and in ſome old Indoy. 
po mah ,g. ments you will find the word Alteragium,which 
Hetley 135. by Cuſtom may as well comprehend the fmal 
Wiach. 70. 'T'ythes, as ſuch Profits as ariſe from the Altz 
Ruo ure devit. - Now perhaps it may be expected I ſhoull 
ſay ſomething to fatishe the Reader by wha 

Law Tythes became due under the Goſpel 

But in that point I find fo great a difference be 

tween the Canoniſts, School-men and Diving, 


that it would be a great preſumption in me t 
take upon me to determine the point , the wr 
ther becauſe I am informed by a reverend,leam- 
ed and grave Divine , that the learned Seldn 
Heylins Hiſt. of retraCted his Opinion therein ; and what it ws 
Precbycery 391. you may ſee in the places noted in the Mar 


4 wo ,. gent:Bur fo far as I have obſerved,they all agre 


And in the exd 19 this, That T'ythes quoad [uftemtationem Clen 
of the Epiſtle to vel Miniftrorum Det are Fure Divino, Sothat 
eheReader. the ole queſtion amongſt all theſe karned mens 
The Reeftione thour the quantity,or qxoto pars. But be they due 
jure drvino, jure Eccleſiaftico,or jure Human 

conceive the difference cannot be great,fince,asit 

muſt neceflarily be confeſſed , they have been 

given and conſecrated Deo & Santte Eccleſfie; 

and fo being dedicated to God and his Service 

(in my poor judgment) the taking them wy 

rom 
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Chap.2. ©! Law of Tythee, 179 
from the proper uſe and end, cannot be leſs Sa. Do&.& Stud... 2, 
legious, than if they were without diſpute ©55+164.b'. 
Fare Divine, 1 fhall not therefore ſtuff this **f** 
preſent Diſcourſe with the Arguments of any 

de ; but ſhall leave the Learned to their own 
conceits , it ſerving my purpoſe thatthey be 
due by any Law, Divine, Human, or Eccleſi- 
aſtical. My next Examination ſhall be to whom 
they are due. 


— — —— —  ——— —  —_——— 


CHAP. II. 


The ſecond Chapter ſhews to whom 
Tythes are due, and by whom to be 
paid. 


ins ſhewed in the former Chapter 70 whom Tythes 
what T'ythes are, and the ſeveral kinds *”* 4## #0 6e 
thereof, I ſhall in the next place ſhew tv whom wg 

the ſame are due to be paid. 

That there were Infteudations of T'ythes be- 
fore the Parochial Rights were ſerled, js with- 
out diſpute both here in Ezgland , and in other 
Chriſtian Kingdoms and Commonwealths: In * 
which particular the curious may fatishe them- 5, */ rpm 
ſelves in Mr. Selden's Hiftory of Tythes, and 0- ,, ,, 4 —- 
ther Authors. And it is more clear,that before art.z. couctuſe 
the time that the Parochial Rights of 'T'ythes 0. 
were ſetled, that the Owners of Lands mi: ht 
grant their 'T'ythes to any Eccleſiaſtical or Re- 
ligious Perſons ( a multitude of PrelJents , 
whereof the Reader for his ſatisfaftion may 1nd 
in the Monafticon Anglicanum of Mr.Dugdale:) 
bo that by this means the whole T'ythes ot ſome 

N 2 Parithes, 


Seldens Hiſt.de- 
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Pariſhes, and divers great Portions out of other 
Pariſhes, were granted to Abbots, Priors, &+, 
And ſome to the Parſons and ReCtors of othe 
Pariſhes ; which is the reaſon that at this 
there is ſeveral Portions of 'Tythes held fron 
the Pariſh Churches by Impropriators and the 
ReQtors of other Pariſh Churches. 
When the Pare» When the Parochial Right of T'ythes was fir 
- 4 nw 4 ſetled, there hath been (as ſhould ſeem)a vulgy 
ug f*f ®- Error: For tis frequently ſaid in our Contmoy 
16H. 7.8.2, Law Books, that before the General Council & 
43F.3-5. Lateran, which was held 1179. thatevery one 
DoQ.&Stud.l.2. yas at liberty to give his T'ythes to what Spit 
Gy tual, Ecclefiaſtical or Religious Perſon he ples 
Dyer 84.&c, fed; but that by that Council the Parochid 
Right of them was ſetled. 'Neither was thisa 
Error of the Common Lawyers only, for M:. 
Lindwood a Learned Doctor of the Civil and 
Canon Laws, thart lived in the time of H. 5.+ 
bout two hundred and fifty years ago, tel 
us , that 
Lindwood c, lo- Bene potuernnt Laici decimas in feudum 1 
cat. & condut, tinere, & eas alteri Eccleſiz dare ante Cond- 
verb.portion. lium Lateranenſe, non tamen poſt, &c. 

But there is no Canon in that Council to be 
found, whereby the Parochial Right of Tyths 
was fetled, nor was the Parochial Right «& 

Seldens Hiſt, 'T'ythes ſerled till the year 1200. and then not 
decim.231. by any Canon, but by a decretal Epiſtle of Pope 
: Inſt641- Iynocent the Third, a Brief of which Epiltk 
here follows, as I find it in Mr. Selden's Hiſt 
ry of Tythes, and in Sir Edward Cook's Inſt 


Janocent 3. Ep. tyres, 


Decrer. l.2.p. L aDE; 
= =4y, Pervenit ad audientiam noftram, quod mul. 


len. th in Dioceſi tua Decimas ſuas integras wel dus 
Scldens H.Pt. of partes ipſarum non illus Eccleſiis, in quarum Pu 
&- rochus 
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Chap. 2. ©} Law of Tythes, 18s 
rochiss habitant, wel ubi pradia babent , & 4 


bus Eccleſiaſtica percipiunt Sacramenta, per- Innocent 3 tel!s 
_—_ ; px 14 als > the diftribuunt — > = _ 
luntate : Cum ipitur inconveniens eſſe videatur nm we a4 a: 
& 4 ratione di imile, ut Eccleſiz, que $ piritu- Pariſh Þrieſt de 
alia ſeminant, metere non debeant & ſuis Paro- communi jure, 
chianis temporalia, & habere, Fraternitati tu Vide Decretal, 
(being direGted to the Archbiſhop of Canterhy- Greg4-3.de de- 
71) authoritate praſentium indulgemus,ut liceat i fm 
tibi ſuper hoc, non obſtante contradittione wel g ibid. c.29. 

latione cujuſlibet ſeu conſuetudine hattenns Cum coraingat. 

ervata, quod canonicum fuerit ordinare, & 
facere quod ftatueris per Cenſuram Eccleſiaſt i- 
cam firmiter obſervari : Nulli ergo , &c. Con- 
firmationis,&&c. Datum Lateran. 2 Nonas Juli; 

I muſt acknowledge I give the Reader this a 
little. imperfe&t for want of the Original: and it 
was Sir Edward Coke's caſe allo ; Brl percciye 
he borrowed his from Mr. Selden. 

But ſome have fancied ( and perhaps not 


 withoutreaſon ; for this ſeems not to be a ge- 


neral Decree, but a particular Inſtruftion to the 
Archbiſhop of Canterbury) that the Parochial 
Right of T'ythes was not generally ſerled of 
long after, that is, by a Canon made in they, 
Council of Lyons, which was in the year of our yp ,; Iver 
Lord 1274 under Gregorythe Tenthyin which 1 7. : 
Council, it is faid, there is a Canon for the ſet- 
ling the Parochial Right of Tythes , but nor 
found among the Canons of that Council. But 
whether that were the Original , or a Conthir- 
mation of ſome other Decree orCouncil, I dare 
not take upon me to judge : But certain it is , 
that about this Century the Parochial Right of 
Tythes was ſetled in general. But though this 
decretal Epiſtle of Pope Innocent the Third be 
N 3 not 


Page 358, 


1 
Page G1F, 


The Parſong Counſelto2 ; Part ll, 


not general, yet it was Obligatory as to the 
Province of Canterbury ; ſo that in that Pro 
vince the Parochial Right of Tythes may take 
its date from the time of that decretal Epiſtle, 
which was, as _ is faid, in the year 1200, 

Mr. Door Godolphin in his Repertitoran 
Canonicum ſeems not fatished, that it 1s a vulgye 
Error in our Books, that before the Council 
Lateran, every one was at liberty to pive hi 
T ythes to whar Spiritual or Religious Perſon 
he pleaſed, and to prove a ſettlement of u Px 
rochial Right of T'ythes by a Council of Late 
ran, he cites a Canon made by Innocent the 
Third in the ſecond Council of Lateran , held 
in the year of our Lord 1 120. fixty years bs 
fore rhe Counci! held under Alexander the 
Third 1179. or as fome have,it 1180. where 
he ſays it was decreed that the Religious Perſong 
wvidelicer, the Ciſtertians, Hoſpitalers, Templen, 
and thoſe of St. Fobn of Feruſalem, which by 
the Popes Paſchal and Adrian were exe 
from payment of 'T'ythes, ſhould pay the fate 
to the Parochial Incumbent, whereby a Paro 
chial Right of T'ythes was ſetled by a Lateras 
Council, as he concludes. 

Burt I wonder the DoCtor ſhould miſtake him- 
{cif {5 much ; for firſt, there was no Lateran 
Council in the year 1120. and he himſelf in his 
Catalogue of the Councils mentions none to be 
held that year, butaſſigns the ſecond Lateran 
Council to be held in the year 1 14 1.whereinthe 
Dr. is again miſtaken , fir the” ſecond Lateras 
Council that is not reckon'd amongſt the Ge- 
neral Councils, was held under Paſchal the Se 
cond 11712. And the ſecond General Council 
held in the Lateran, was held under Innocet 
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the Second, Anno 1 1 39.but of neither of theſe 

Councils are any Acts to be produce ; beſides 

Pope Innocent }. entred not upon the Papacy 

till x 199. and fo could hold no Council 1 120. 
Bur preſume the Ductor meant the Council 

of Lateran held under Innocent the Third 1215. 

where there is a Canon ſomething like that the 

Dodtor mentions ; for by that Council it is de- 

creed, "That the Ci/tertians, and all other Or- 

ders priviledged from the payment of 'I'ythes 

(without enumerating any more of the Orders) 

ſhould pay 'T'ythes of fiich Lands as they ſhould 

purchaſe after that Council, although they held | 

them in their own proper hands ; Eccleſris quz- Decret.Greg, 1.3 

bus ratione prediorum antea ſolvebantur , niſi 39 cap-34- 

cum ipſis Eccleſiis aliter duxerint compontendum: 

But this can ſettle no Parochial Right , for it is 

only that the T'ythes ſhall be paid to the Chur- 

ches, quibus antea ſolvebantur. And that the 

Parochial Right of T'ythes was ſetled before that 

Council appears clearly by the very next Canon Can $5. 

of that Council : For there being complaints 

made in that Council that divers Clerks, as well 

Regular as Secular, upon Grants and Leaſes of 

their Lands, took Covenants of their Grantces 

and Tenants to pay their 'T'ythes to the Gran- 


| torsin prejudice of the Pariſh Prieſts,it was there- 


fore decreed, qued quicquid fuerit occaſione bu- 

juſmod; pacti praceptum Eccleſie parochialired- 

datur;; this word reddatur proves ſuthciently 

that the Parochial Right was ſetled beture that 

time ; and Pope Innocent the "Third, in ſeveral Greg.Necret.l.3 

of his Epiſtles, declares that they are due to the © 4ecim. c: 30. 

Pariſh Prielts de communi jure. —_ res 
And that the Parochial Right of T'ythes was cum contingat. 

not ferled by any General Council,but by a Pa- 
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7 E.3.5 42, 


Nota. 


pal Conſtitution appears clearly by what Sir 
Robert Parning ſays, who lived within a 100 
years of this time, and was after Chief Juſtice 
of the Common Pleas, who could not be igno- 
rant how the Parochial Right of Tythes wa 
ſetled, and he ſays that in ancient time before 
a new Conſtitution made by the Pope, the Px 
tron of a Church might grant T'ythes within 
his Pariſh to another Pariſh. 

But whether the Parochial Right of Tythe 
was ſetled the one way or the other , it ſeems 
that all former Grants wer nullified,or otherwiſe 
the Conſtitution had wrought ſmall effe& to 
the end it was deſigned, the greateſt part of the 
T'\ythes being before that time granted to Mo 
naſteries, as may be obſerved in the Monaft; 
con Anglicanum. 

But notwithſtanding this Conſtitution, man 
of the Abbots held out againſt the Pari 
Prieſts, who durſt not, or were not ableto con- 
teſt them,and after claimed rhe Tythes by Pre 
ſcription, that is to ſay, by forty years poſſeſs 
on, which is a Preſcription allowed by the Ec- 
cleliaſtical Courts, and that's the reaſon that 
many Portions of 'T'ythes are at this day held 
by Impropriators that had been gained by the 
Abbots by ſuch Preſcriptions, and not by their 
ancient Grants, and by this means they got 
their Preſcription .de non decimando : For the 
Canon Law does allow one Clergy-man topre- 
ſcribe againſt another, but not a Lay-man by 
any means to the prejudice of thexChurch. But 
it a Clergy-man, Secular or Regular, continue 
to have the peſlcifion of a portion of 'T'ythes in 
another Parith quietly forty years,this ſhall make 
him a g20d title againſt the proper — 

an 
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| ee, he ſhall hold Tythe free for ever ; bur if 


Chap.2. O2 Law of Tythes, iv 

and the fame Law holds de non decimands : Greg.Decret.1.2 

For if a Clergy-man Religious, Secular or Re- **-26.c. 6: ad 
hold any Land forty years together T'ythe **©* noſtras, 


Ibid c.7.caufam 


a Lay-man hold Lands 'Tythe free a thouſand qua.&cc, 


years, it avails him nothing by that Law. _ 

Bur after the Parochial Right of T'ythes was 
ſetled, it is clear, that no Lay-man was capable 
of T'ythes in pernancy, but in particular Caſes, 
till the Statutes, by which the Monaſteries and Scden.Hift. de. 
Religious Houſes were diſſolved, enabled them : pane remain 1 
But in ſome ſpecial Caſes Lay-men were capable co.2.,,. * 9 
of T'ythes in pernancy, as in the Caſe of Pigor Lay-men capa- 
and Heren cited in the Biſhop of Wincheſter's ** of Tythes in 
Caſe : where the Caſe is pur, That the Lord of 79979 
a Manor, and all thoſe whoſe Eſtate he had in a 
the Manor time out of mind , had paid to the 
Parſon of D. ( in which Pariſh the Manor lay ) 
for the time being, a certain Sum for the main- 
tenance of Divine Sepvice in contentation of all 
Tythes ariſing within the faid Manor, and that 
in conſideration thereof he, and all thoſe whoſe 
Eſtates he had in the ſaid Manor by the time a- 
foreſaid , had and enjoyed all the Tythes art 
ing in the faid Manor : And in this Caſe it 
was adjudged, That the Lord of the Manor 
might have theſe T'ythes in pernancy, and ſue 
for the ſame in the Spiritual Court ; but a man 
cannot claim T ythes generally as part of, or be- 
longing to a Manor. 

Butſince the ſeveral Statutes made for the dif- ra Ty rr 
ſolution of Monaſteries,thoſeT'ythes which were þ,,”. wow _ 
appropriated to the Religious Houſes ſodiflolved $:arute; of the 
are become Lay-fee, and any Lay-men by the dr/ſolution of 
Laws of this Realmare capable of them in per- Abbeys. 
nancy, and may ſue forthe ſamein the Spiritual 
Courts. But 
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Al the Tythes Put ſince the Parochial Right of T'ythes wy 
belonging t0 the ſerled prima facie, all Tythes not appropriaced 
Recor prim2 belong to the Retor of the Pariſh Church 
ACC. G.. "7, . hſtandi the 
Portions by wherein they arife ; yet notwithl 
Preſcriptin. Parſon of one Pariſh may preſcribe to have 
14 H.4.1 7.4 portion of Tyrhes in the Pariſh of another; 
44 Ail-p.25. and fo might Abbots, Priors, and other Religj 
__ = Ys hr ous Perſons preſcribe to have portionsof T ythes 
Ty:be,161, #1 Parilhes, whereof they had not the Advoy. 
How Preſcripti- tons, and by confequence the Patentees from 
ons are 50 be the Crown, and the Impropriators may claim 
proved. the fame by preſcriptions in the Abbots, Prion, 
I Hiltde- 5c. and the uſage fince the diffolution wil 
N.364". kl , 
290": ſerve to prove the preſcription and ufage in the 
Sclden 399. Abbots, Cc. that they held the ſame (© tine 
out of mind. But no Lay-man at this day j 
capable of "I'ythes in pernancy, but under the 
Statutes of Diſlolution, unlefs by a grant by the 
Biſhop, Parſon and Patron made before the df 
abling Statutes. 
Extra. paroeh;. As for Exca-paroclual Tythes,there has been 
al Tythes. ſome difterins Opinions. Sir William Herk 
JE 3. was of Opinion, that they belonged to the & 
ſhop of the Dioccſs, as general Parſon of hi 
whole Dioceſs, grounding his Opinion, as i 
ſhould ſeem, upon the Canon Law : But there 
Seldens Hiſt. was never any ſuch Canon received or approve 
deamI93. in this Kingdom. 
21 Al. 75. But it hath been reſolved both in Parliament, 
2 Init.647.,, and by ſeveral Judgments art Common Law, 
Rolls 1.657. that all Extra-parochial 'T'ythes belong to the 
King, who is * a mixt Perſon, and capable 
Tythes at the Common Law in pernancy. 


O.P- 
Seld.Hiſt.de- 
cim.36sF, : ; 
*10 H.218a., Now having ſhewed in general who are & 


Co.5.part Ppableof Tythes in pernancy at this day, and to 
128, whom of- common right they belong, I ſhall 


pro- 
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proceed to ſhew to whom they are due in ſome 7» particular 
icular Caſes. Caſes fo whom 
If a Parſon Leaſe his Glebe-Lands , and do 2/90" 4 
not alſo grarit the 'T'ythes thereof, the Tenant 4gainf th; 
ſhall pay the Parſon Tythes : Nay though the Parſons own 
Parſon Leaſe his Lands cum omnibus proficus Leaſe. 
& commoditatibus eidem ſpettantibus, rendring 6 39- _ 
Rent, pro ermibus exathonibus & demandis Hind. M. 3 _ 
—_ yet notwithſtanding the Tenant 3; £1. BR. 
pay the Parſon the Tythes ariſing upon Co-11.1 3, br.” 


theſe Lands. Dyer 43. p.22, 
The like Law it is, if an Impropriator , Vi- 4 _ n 
car,&c. make ſuch Leaſe, &c. y 31. 


And as the Parſon ſhall have Tythe of his Againg hi; 
own Tenant, fo he ſhall have of his Feoffec : Froffmenr. 
And if a Parſon have Lands in the fame Pariſh C9111. 
whereof he is Parſon , and demiſes his Tyrhes, © 11-15 
he ſhall pay T'ythes to his Farmer. FT DORN 

If a Parſon ſow his ground, and then fell the Dyer 43.p.21. 
emblements (I mean the Corn growing upon Moyle verſus 
the ground) the buyer of the Corn ſhall pay Fs — _ » 
the Tyrhe of it to the Parſon that ſowed and pu Jt 
ſold the Corn. +a) 

So if a Parſon ſow his Glebe-Land, and then 
Leaſe the Land, the Tenant ſhall pay his Par- 
fon Landlord T'ythe of this Corn. 

There has been ſome Opinions , that if the ©, ,1.. 
Pariſhioner ſow his Lands, and before ſeverance 21 H.5. 30.2. 
the Parſon dye, that in this Caſe the Parſons Uphaven verſus 


Executors,and not his Succeſlor,ſhould have the Humtfries, 40 
EI. per Poph. 
TYthes. 
Gawdy vel. 
nncr. 


And there has been ſome Opinions,that if the - 
Parſon ſow his Glebe,and dye before ſeverance, 
that his - Executors ſhould not pay Tythes of 
this Corn, 


But 


4 
Fe 
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To whom the But both theſe Caſes, if they had been Lay, 
Tythes in the are put out of doubt by the Statute of 28 Hg, 
5 <a be- which hath given all the Tythes and other Pry 
Stze 28 H.2.c fits belonging to the Rectory to the Succeſler, 
11, *. from the death of the laſt Incumbent , whid 

” hath taken away all pretence the Executon 

: could have in ſuch Caſes. But notwi 
/ this Statute, I take the Law to be clearthat the 
Rolls 65 5. k.z. Executor of the Parſon ſhall havethe Cornſom 
by his Teſtator in his life time,as the Executon 

of other Tenants for life have by the Law. 

'  Andſvit is ſetled by the Statute of 28 H.$. 
CapNullus Re. before mentioned: Bur if the Parſon, Vicar,$1, 
| Qtor verb. de- ſow the Land and be deprived, reſign or accept 


ceſſerint. another Living, the Succeſſor ſhall have the 
Whether the Vi - Tythe. | 


car and Parſon 

It hath been held, that the Vicar upon 
hall pa hb , pon agd 
un ls 9 04" neral Indowment ſhall not pay T'ythes of tis 


CromptonsCaſ. Glebe to the Parſon, or the Fruits that arie 
P.7 Car.1. BR. from the fame, Qui decimas Eccleſia Ecclefi 
_— 7%; reddere non debet, without ſpecial words. . 
Winch.10, So if a Vicar be indowed of all the final 
Tythes may be- T ythes arifing within the Pariſh , yet he ſh 
long to a Chap- not have the finall T'ythes ariſing upon the 
pel. Glebe-Lands of the Parſon. 


— --=- agg Tyrthes by preſcription may be appendant to 


Winch. 704, 1 ancient Chappel. 
13 Aſſ.p.2. * And note, That by the Canon Lay per 
Dyer 87. ſonal Tythes are to be paid, where the party 
j nid communicates , but predial to the Parſon with- 
aimes 4 in whoſe Pariſh the Land lies. - Lindwood £09. 


Praemunire 

'5n-Rome 4, Santta Eccleſia. 
® Decret . Greg. 

de decim. Cum 

ſunt Gloſs. ver- 

bo diverſa, 
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CHAP, 1IL 


The third Chapter ſhews of what things 
Tythes are due, and in what man- 
ner the Tythes of Hay and Corn are 
to be paid. 


T Ythes regularly are to be paid of all things of what chings 
annually ariſing from the ground , either 7thes are ro be 
of themſelves, or by the Culture and Induſtry = 

of the Pariſhioner, without any deduction of TTY 
charge in their proper kinds, as ſoon as the ſame 

may be ſeparated and divided from the nine Lindwood c. 
parts in Sheaves, Garbs or Heaps. But the man- Quoniam prop. 
ner and form of the payment of 'T'ythes is for 57, Ve®: non 
the moſt part governed by the cuſtom of the g, © Pe 
place : And therefore if by cuſtom the tenth How 73:he; of 
part of Corn or Hay hath been meaſured forth Corn are to 3 
growing upon the Lands , as *tis in ſome parts 2: 

of Lincolnſhire,” this manner of T'ything is to 

be obſerved ; for in what manner ſoever the 

Tythe hath been paid time out of mind, in ſuch 

manner it ſtil! ought to be paid ; and therefore g,,... 14 2. «. 
where T'ythe Corn hath uſed to be paid time 20. 32 H 8c. 
out of mind in Sheaves or Garbs bound up, it Latch.125. 

is no good payment to leave it in bonds un- 

bound, as | have known ſome contentious Pa- 

riſhioners do. 

And it ſhould ſeem that the Pariſhioner of More 91 3; 
common right ought to bind his Corn in 
Sheaves. See Rolls 1. 644 y. 5- 

And where the cuſtom was that the Parſon 
ſhould have the tenth Land from the Hedge, 
and the Pariſhioner negle&ts to ſow the tenth 
Land, 


190 The Parſons Counſelloz : Part 11, 
Land, the Parſon ſhall not have his Tythe in 
fi kind, bur a ſpecial Action on this Caſe for not 
| ſowing it. ; 
uy; 'Cy:he So for the Tythe of Hay, if the Pariſhioner 
of 2.7he7 be have uſed to make it into Haycocks before they 
paid. have ſet forth their T'ythes, they muſt do 
Hob.259'” till ; but where there is no ſuch cuſtom, they 
_ S008 * may ſetit forth in Graſfs-cocks. 
4 hag The ſame order ought to be obſerved in all 
other things ariſing from the Ground, as Rape, 
Saffron, &c. and other fruit. 
But 'no T'ythes are to be: paid for the Rx 
. kings of Corn, unleſs the Pariſhioner fraudulent 
More 258. I1y fcatter his Corn to couzen the Parſon of hi 
Cro.Jac.4z. T'ythes. : 
Yelverton 86, Neither are T'ythes to be paid of the after- 
Hetley 133. maths of Meadows, nor of balks in Corn-fieldy 
Rolls 1.645- or of the {tubbleof Corn : But if the Meadows 
Gt _— 13 be ſo rich, that there is two Crops of Hay ga 
—_— 8 year, or two Crops of Woad,e*c. there 
the Parſon ſhall have T'ythe as well of the las 
ter as of the former Crop. 
Rolls 1.647.2-4 If a man gather green Peaſe to ſpend in hi 
. why Houſe, and there ſpend them in his Family, no 
Gow Fog T'ythes ſhall be paid for the ſame ; bur if he ge 
ther them to ſell, or to feed Hogs,there 'T'ythes 
1hall be paid for them. 
Headlands. Neither ſhall T'ythe-hay be paid for the Grafs 
Rolls 1.546. growing upon Head-lands , which are only 
"9 large enough for the turning the Plow. 
slatGrss Burt 'T'ythe ſhall be paid of rhe Hay and Corn 
Orchards, growing, in Orchards , though the Tythe of 
the Fruit growing in them were paid the ſame 
year, be it Apples, Pears, Cherries, &c. 
More 683. There hath been ſome queſtion aboutFodder 


Crojacg7'” gatten in the Fenn Lands in Ia ' 
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and elſewhere , and ſpent upon Beaſts of the 
Plow and Pail, whether i thould pay 'T ythes 
or no; but it hath been reſolved, That 'T'ythes 
ſhall as well be paid of. this Fodder, as of other 
Hay fpent upon the” Beaſts of the Plow and 
Pail 


But it has been rcfolyed , That-for Grafs cut Gr: cur in 
in Meadows to feed the Beaſts of the Plow, aud */444ows for 
notmade into Hay, 'T'ythes ſhould not be paid _- of the 
thereof. Wells verſus 

[t hath been reſolved, That Tares, Vetches, Craw!y, T. 1 
&c. cut green for the feeding Beaſts of the Car. 1.3.R. 
Plow, by cuſtom may be freed from the pay- 77, Ferches 


: cut green. 
ment of Tyrhes, but not without cuſtom. CroCary99, 


Jones 3 7 5*.* 
2 Leonard 2 7, 


—_— — 


CHAP. IV. 


The fourth Chapter ſets forth where, 
and iz what Caſes, and in what 
manner, the Tythes of W ood are to be 
paid. 


[\ the time of Stratford Archbiſhop of Can- How an wire 
terbury, in or about the 171 year of the 7?” Weed 7; 
Reign of E. 3. 1343: there was a Provincial **** 2% 
Canon or Declaration made to this effect. 

Declaramus proviſione concilij ſylvam ca Cancn. 
duam illam fore , que cujuſcungue exijtens ge- Lindwood c. 
neris arborumim boc habetur ut cadatur,& que Ream ex 
eliam ſucciſa rurſus ex ſtirpibus aut radicibus PEREAOER 
renaſcatur; ac exea decimam utpote realem & 

edialem parochialibas ſeu matricibirs Ec- 
cleſtis perſolvendam , nec non Sylvarum poſ- 
ſeſſores hujuſmodi ad preſtationem decimarim 


[ - HOTH37 


Exatt Abridg- 
ment, p.40-nu. 
$1.& ibid.$80. / 
num. 3 7. 


Se. 45 El.3.c.3. 
Tythes not to be 
paid of great 


Weed. 
{ 
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lignorum ipſorum Exciſorum in eis ſiout fami & 
bladorum omni cenſura Eccleſiafica fore Can. 
nice compellandos. 

But in or about the ſame year there was a 
Petition in Parliament, That no man ſhould be 
impleaded in a Court Chriſtian for the 'Tythe 
of Woods or Under-woods, but in places ac. 
cuſtomed, which was anſwered ; as heretofore, 
the ſame ſhall be. x 

The like Petition was in the 25th year of E, 
3. and other Parliaments, till at the length, in 
the 45th year of the ſame King, an AC of Par. 
liament was made to this effect, reciting, | 

That whereas they ſell their great Wood of 
the ageof twenty years or of greater age to 
Merchants to their own profits, and in aid of 
the King in bis Wars, Parſons and Vicars of 
Holy Church do implead and draw the ſaid 
Merchants in Suit in the Spiritual Court fo 
the Tythes of the ſaid Wood by the name of Syl. 
va czdua, whereby they cannot ſell their Woods 
to the ery value, to the great damage of them 
and the Realm ; It is therefore by that Law or- 
dained and eftabliſhed, that a Prohibition in 
this caſe ſhall be granted, and upon the [ame an 


. Attachment , as hath been uſed before this 


o H.6.56 a... 
T.27 E.1.ro. 
28.2. 
Prohibiticn in 
Point. 

5c E.3.10,2%,* 


t17me. 

By which it appeareth, that this ACt of Par- 
liament was but a Declaration of the Common 
Law, Prohibitions and Attachments thereupon 
in ſuch caſe having been formerly uſed , and fo 
was Pa+on's Opinion, 9 H. 6. 

This Act of Parliament was after queſtioned 
by the Clergy, pretending it did not paſsas an 
Act of, Parliament, but only as an Ordinance, 
and fo not binding. And thereupon the Conr | 

mons 


v* TT & © a WP 


— -” ©S F** 


DVEW WW © V Sn TV RIC RR SS =, 


Chop.4 ©O2 Law of Cythes. "x93 


mons in the next Parliament petitioned, that ir Exa#..4bridg. 
might be enafted, That for Wood above twen- *'8-nu.21, 
ty years growth no T'ythes ſhould be due, and | 
that in all ſuch caſes a Prohibition might be 
granted. 'To which was anſwered, That ſuch 
Prohibition ſhould be granted as then before 
had been uſed. 

But Sir Edward Coke in his Commentary 
upon Magna Charta, does ſufficiently prove it . 
was an Act of Parliament. 

1. Becauſe it is entxed upon the Parliament 
Roll amongſt other Acts of Parliament. 2. Ir 
gunder the Title in that Roll of Statutes of E. 

= = , z Inſt. 643, 

3 Anno regni ſui 45. 3. It was proclaimed ,_. 
vith the reſt of the Acts of that Parliament. 
& It is penned in the form of an ACt of Par- 
lament, viz. ( It is ordained and eſtabliſhed. ) 
F. It hath the conſent of the Lords and Com- . 
mons. 6. There hath been infinite Prohibiti- 
ons upon it. 'T'o which let me add , That in 
the Parliament of $ R.2. it was owned for an 8 R. 2. 
AR of Parliament, in which Parliament *tiz Exa# Avridg. 
like many of the perſons were preſent that were 7 9f Records, 
athe making of the ſaid Act. a 

And in 9 H. 6. exception was taken to the , p1.5.;54- 
Prohibition, becauſe it was not grounded up- 
on this Statute. 

And in the 11 FH. 4. it was affirmed by 11 Hg a. 
—Y_ to be an A& of Parliament, and in 


But whoſoever defires more fatisfation in Scldens Hitt de- 


Tf this point, I refer them to Mr. Selden's Hiſtory cim. 236. 


of Tythes, and the other places mentioned in we" Bear 

tte Margent. , : : Rolls 1.637" 
Notwithſtanding this Act, many queſtion; 

vere ſtarted what was Sylva c2dua, and many 

O Petitions 


F 
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Exatt Abridg- 
ment, p.40-nu. 
51.& ibid. 80. 
num. 3 7. 


Se. 45 El.3.c.3. 
Tythes net to be 


paid of great 
Weed. 


lignorum ipſorum Exciſorum in eis ſiout fani 
bladorum omni cenſura Eccleſiafica fore Cans. 
nice compellandos. 

But in or about the ſame year there was 4 
Petition in Parliament, That no man ſhould be 
impleaded in a Court Chriſtian for the 'Tythes 


. of Woods or Under-woods, but in places ac- 


cuſtomed, which was anſwered ; as heretofore, 
the ſame ſhall be. | 

The like Petition was in the 257th year of E, 
3. and other Parliaments, till at the length, in 
the 45th year of the ſame King, an ACt of Par. 
liament was made to this effect, reciting, *' 

That whereas they ſell their- great Wood of 
the ageof twenty years or of greater age ty 
Merchants to their own profits, and in aid of 
the King in his Wars, Parſons and Vicars if 
Holy Church do implead and draw the ſaid 
Merchants in Suit in the Spiritual Court fr 
the Tythes of the ſaid Wood by the name of Syl. 
va czdua, whereby they cannot ſell their Woods 
tothe wery value, to the great damage of them 
and the Realm ; It is therefore by that Law or- 
dained and eftabliſhed, that a Prohibition in 
this caſe ſhall be granted, and upon the ſame an 


. Attachment , as hath been uſed before this 


o H.6.56.4.”, 
T.27 E.1.ro. 
28.2. 


» Probibiticn in 


Point. 


- $c E.3.102".* 


1177. 

By which it appeareth, that this Act of Par- 
liament was but a Declaration of the Common 
Law, Prohibicions and Attachments thereupon 
in ſuch caſe having been formerly uſed , and {6 
was Pa#ton's Opinion, 9 H. 6. 

This Act of Parliament was after queſtioned 
by the Clergy, pretending it did not paſs as an 
Act of Parliament, but only as an Ordinance, 


and fo not binding. And thereupon the Come | 


myons 
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Chap.44 Oz Law of Tythes. 192 
mons in the next Parliament petitioned, that ir Exa?.4brig, 
might be enafted, That for Wood above twen- '!8.nu.21, 
ty years growth no T'ythes ſhould be due, and 
that in all ſuch caſes a Prohibition might be 
granted. To which was anſwered, That ſuch 
Prohibition ſhould be granted as then before 
had been uſed. 
But Sir Edward Coke in his Commentary 
upon Magna Charta, does ſufficiently prove it 
was an Act of Parliament. 
I. Becauſe it is entred upon the Parliament 
Roll amongſt other Acts of Parliament. 2. Ir 
gunder the Title in that Roll of Statutes of E. 
Od. a X 2 Inſt. 643, 
4 Anno regni ſui 45. 3. It was proclaimed , . 
with the reſt of the Acts of that; Parliament. 
4 It is penned in the form of an At of Par- 
lament, viz. ( It is ordained and eſtabliſhed. ) 
. It hath the conſent of the Lords and Com- . 
mons. 6. There hath been infinite Prohibiti- 
ons upon it. To which let me add , Thar in 
the Parliament of $ R. 2. it was owned for an 8 R. 2. 
AR of Parliament , in which Parliament tis Ex9# Avrig. 
like many of the perſons were preſent that were 9% 9f Records, 
athe making of the ſaid ACt. | * 
Andin 9 H. 6. exception was taken' to the , g.5.;c.4- 
Prohibition, becauſe it was not grounded up- *' 
on this Statute. 
And in the 11 H. 4. it was affirmed by 11 H4ga. 
—_— to be an Act of Parliament, and in 


But whoſoever deſires more fatisfation in Seldens Hit de- 
this point, I refer them to Mr. Selden's "Hiſtory im. 236. 
ef Tythes, and the other places mentioned in G Inſt, 643'7 
the Margent. Rolls 1.637 
Notwithſtanding this Act, many queftion3 
vere ſtarted what was Sylva c2dua, and many 
Petitions 


4 


194 The Parſons Counſells2 : fant 1, 
' Petitions in Parliament to have it declared , to 
which I find no poſitive anſwers, but ſormetimey 
referred to. uſage, and ſorgetimes the King took 
time to adviſe. ' | 
Sylva cedra But Belknap a learned Judge , 50 E. 3. d 
quid, clares, that Sylva cedua is to be intended eye- 
50 E.3.10.d”. ry manner of Wood that may be cut and yill 
grow again ; which all manner of Wood yil 
do, as he there ſays, if it be preſerved from 
Cattel ; and therefore the Defendant in the 
Prohibition in that Caſe was put to traverſe, 
that he ſued not in the Spiritual Court for the 
Tythes of groſs Woods. 
So that the queſtion at this day chiefly s, 
What ſhall be ſaid groſs Woods ? To. which 
queſtion | 
+BG. 643: The Judges of the Common Law. have re 
1hat ſhall be ſolved, That all fort of Wood that is uſual 
ſoid gre imployed for the Bujlding of Houſes, Mills: 
Wood. are grols Woods, and within this Statute : (f 
--4 nog Rolls 1. hich fort there are Oak, Aſh, Elm., Beech, 
aa -.2b, Horie-beech and Horn-bean againſt the Opint 
Contra Rolls 1. ON in Molyn's Caſe : Aſp is likewiſe eſteemed 
640.9.7. a groſs Wood, being ſomerimes uſed for Tin 
Hob.283. ber; but for Willows, Haſels, Hollies, Mapls, 
+ +". Birch, Alders, Thorns, &c. of what age « 
* + "oy bigneſs ſoever they be,they are regularly to pay 
'T ythes. 
Cro.]ac.199*. 
More 967. That Birch is in ſome places taken for great Wood and wt 
Tythable. 
- "ray of But if, they be cut for fencing of Grounds, « 
LitRep. 241. for Fewel to be ſpent in the Houſes of the own 
Rolls 2.298.0.4, Er within the ſame Pariſh , no Tythes ſhall be 
2 Tuſt.652.% paid of them. 
Cro.Car.113.. More 683. Rolls 1.544-z. 1, 2, 3.Hetley $3.1 10.0f whit 
wood T)the ſhall be paid, 


But 


- 
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95 
But if by cuſtom Tythes haye been paid of _ I. 645, 
Z.v,9, 


fuch Wood,. the cuſtom is to be obſerved. 
So if a.man cur Wood for: the burning of 
Bricks, . which are imployed for the repair of 


Houſes and. Buildings of- the Owner within the z. 10. 


ſame Pariſh, no T'ythes ſhall be paid for it ; 
but if he make Bricks to ſell ,; or: for making of 
Houſes:of. Pleaſure, or other than for tn 
Habiration, he ſhall pay 'T'ythe. for the Wood 
ſpent therein, if. T'ythable. 


If'a man convert his Land intoa Nurſery for Nurſeries. 
Fruit-trees or other Trees, and fell them- for Rolls 1.63 7, 
profit- to ſuch as tranſplant them into other Pa- as 


riſhes, he ſhall pay 'T'ythes of them. 


If a-man cut his Copice-woed,and pay. T'ythe arti Wind, 
of them, and ſoon  - grub up the' Roots to Rolls 1.63 7, 
cleanſs the ground, he ſhall not pay. T'ythes of c-7- 


them. 

Upon the whole matter it is left a little un- 
certain which ſhall be accounted groſs Wood ; 
becauſe- in ſome Countries almoſt the meaneſt 
fort of Wood- is uſed for Building, and the 


| Judgments in . our Books vary , ſume allowing 


one thing for Timber, which another contra- 
dts; but the proper and undeniable Wood 
for Timber are Elm, Aſh; and Oak, which are 
uſed for Timber in all Countries and places. It 
reſts now to ſhew in whar Caſes ſuch Woods as 
xeaccounted groſs Wood ſhall pay Tythes. 

If Oak, Aft, Elm, &c. which are elteemed 
Timber in the Countries where they grow , be 
cut under one and twenty years growth, they 
are accounted Sylva cadus , and ought to pay 
Tythe. 


But the Loppings of great Oaks, Aſhes,Gc. Loppings of 


though the Lops be under twenty years growth, Trees. 
O2 ſhall 
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2 Inſt.643". ſhall not pay Tythes; for they are priviledged 
_ . — by the Bodies, neither ſhall T'ythes be paid of 
22 : , «i the Shoots and Under-wood, which grows from 
Rolls 1. 640. the Roots and Stocks of ſuch Timber-trees,and 
q-1,3,4- Trees above the growth of twenty years, 
Co.11.48.d'” which have been felled. 
> þ Nor ſhall Tythes be paid of the Bark of ſuch 
> laſt.643., Trees as are Timber-trees, and priviledged 
Co.1:.49-2., from the payment of T'ythes. 

| But T'ythes ſhall be paid of the Maſt, Acorns, 

&c. of Timber-trees, becauſe the fame is of 
| annual increaſe. 

2 Inft.643.. Neither ſhall T'ythes be paid of Timber-trees, 
Dorards. which become dorard , and are become arida, 
_— _ ficca , & non portans folia im eſtate nec ex 
Rolls 1.640. 9- sſtens maheremium. 
ay If one lop Oaks, Aſhes, &c. under twen- 
More 908.*. ty years of age , and after let them grow 4 
Co.11.49.2- bove twenty years of age , no Tithes ſhall be 
_ — paid of them or their Lops. 
great andun- It hath been held, That if a Wood-ground 
 derwood;s, be mixt with Woods tythable, and Woods net 
Parſons Law, tythable, and the greater part be ſuch as are 
ET—_ not tythable, it ſhall priviledge the reſt , and 
4 e999" ; pay no Tythe ; but if the greater part be tyth- 
of Staplehurſt, Able, it (hall pay the T'ythe of ſuch part as i 
T.36 EL. B.R. tythable ; for where the greater part is great 
per Henden. Wood, the whole ſhall be called grand Wood 
IWhoſball pay 4 majore. 
=P mw It hath been a queſtion amongſt the Cano- 
Lindwood c. Niſts, who ſhall pay the T'ythes of Wood tyth- 
Quamquam ex- ablegthe buyer or the ſeller. Mr. Lindwood in 
ſolventibus ®* his Glbſs upon the Canon before recited , ſeems 
_— Sy[varum tg be of opinion, that the buyer ſhall pay the 
oy 4 tony. Tythes, Quia verum enim ett quod decima ſe- 
didtionis verb, quinn frutt is, & cum onere decime transfer 
ent, > fur 
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Chap. 44 Oz Law of Tythes, 
tur fruftus in alterum ; and this Opinion of his 
ſeems reaſonable, where theOwner of the Wood » 
ſells the whole Wood together, or parcels it 
out, andthe buyers cut it ; but if the Owner of 
the Wood cut it himſelf, and then ſells it by 

cels,there it ſeems reaſonable, that the Own- Rolls 1.5 56.1.1 
er of the Wood ſhould pay the T'ythe, but by 
the Common Law the Parſon may ſue the one 
or the other at his EleCtion. 

And it is. to be obſerved, That a whole Pro- Rolls 1.63 7.£ 
vince, County or Hundred may preſcribe in 
non decimando of Woods, as in the Wilds of preſcription of 
Kent and Suſſex, and other places, and there- nc: thing of 
fore the Commons in 15 E. 3.upon the making #0. 
of the aforeſaid Canon moved in Parliament, 
That no man ſhould be drawn in Plea in the 
Court Chriſtian for the T'ythes of Wood or 
Under-wood, except in ſuch places where ſuch Rolls 1.637, 
Tythes have been uſed to be paid ; for by the 
ſtrict Letrer of this Canon, 'T'ythes were to 
have been paid of all manner of Wood , great 
and ſmall, in all places ; to which the anſwer is 
recorded, Let it be done in this alſo , as hath 
been done before time. 

'The manner of the payment of T'ythe-wood 73, ,,am:s of 
muſt either be by the meaſure of the ground paying 7ythe 
by Poles, Perches, &c. as 'tis in ſome parts of wood. 
Lincolnſhire, or every tenth Faggot,Billet,@c. 
33'tis paid of Corn and other things ; but in 
this, as in all other Caſes, the cuſtom of the 
place is to be obſerved. 

But no T'ythe ſhall be paid of Wood cut for White verſus ' 
Hop-poles to be uſed in the ſame Pariſh, where Aarch, M. 15 
the Parſon hath the T'ythe of the Hops. ye © 


O 3 CHAP, 
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CHAP. V. 


The fifth Chapter ſhews where, and in 

at caſes Tythe is due for the Her- 

bage ar Agifiment and Paſir age of 
Caitel, aud whois to pay the ſame. 


In what Caſes I Am now come-toſpeak of the T'ythe of Her. 
Tithe Herbage ** bage , Agiſtment or Depaſturing of Cattle, 
aus, for which I find no Canon, ſave a Clauſe of a 
Provincial Canon of Robert Winchelſey , dated 

1305. in theſe words : 
De paſturis autem &* paſcuis tam non com- 
- m_ munibus quam communibus ſt atuimus, quod de 
—_— cs fideliter perſalvantur , & boc per nune- 


+ 4 he6d PIP” punns animalinms & dierum, ut expedit Ecdle 


ie. 
The 'T 'ythe of the Herbage or Agiſtmentof 
Cattel is due, where the Owner or Farmer of 
any Lands, depaſtures the ſame with barren 
Cartel rhat yield no profit at all to the Parſon; 
which is a tenth part of the yearly value of the 
ground fo eaten , but commonly a twentieth 
part is accepted ; but in this, as in all other 
T 'ythes, the Cuſtom and Uſage of the place is 
Cro.Car.237. to be obſerved. 
$59. If the Owner of the Land agiſt it with For- 
hk _ reigners Cattel, then the Owner of the Land 
ds {=p {4 «4 ''* ſhall pay the Herbage T'ythe ; bur if he let the 
> Inſt.6 51: ground to a Tenant, then the Tenant is to pay 
Cro.Car.23*, It. 
559. But no Herbage T'ythe ſhall be paid for the 
Hetley 93- Agiſtment of Bealts bred for the Plow and Pail, 


y T ogg and fo imployed in the fame Pariſh; nor - 
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Chap.5- WO) Law df Tythes, 199 
=_ fed-and Tpent in the Owners houſe in the Rolts 1.54 1.r0, 
ne Pariſh: 4- 
$6 if 4 t1ifin eat 4 ground witli his own Sad- Es 44 
dte Horſeshe ſhall pay no T'ythes for the famez wha port” 
but if an Iriri-keeper eat up 4 ground with Gueſt Lampton, T.1 5 
my ke ſhall pay Tyrhes for the Herbage of Jic.B. R. per 3 
__ 


Inſt. verſus 


. I EM -o Houghton. 
If a Forreigner that lives in another Pariſh Horſes 


depaſtures a ground with Cattel bred for the gy, 1.541. ©: 
Plow and Pail; to be imployed in a Forreign 4,5. 

Pariſh; he ſhall pay T'ythe for the Agiſtment of Beo/?s bred fer 
fich Cattel. * the Plow ard 

And there is no difference between the Caſe Pail, 
of a Pariſhioner and a Forreigner , where the 
ground is eaten with unprofitable Cattel , and 
not bred for the Plow and Pail, &c. Saddle 
Horſes and fatting Cattle, as aforeſaid , to be 
ſpent in the Pariſhioners Houſe ; but that the 
Pariſhioner, as well as the Stranger, ſhall pay 
Tythe : But for the breeding of Cattel for the 
Plow and Pail, &'c. conduces to the profit of 
the Parſon in his other T'ythes, and therefore no 
_ ought to be paid for the Apgiſtment of 

m. 

No 'Tythe is due to the Parſon for the Her. 2 Int. 651 -. 
bage of Beaſts fer nature, asDeer,Conics,G&c. ms, of 
without a ſpectal Cuſtom. | . = T__ 

Fitzberbert in his Natura Brevium, ſeems ; ,.s. 
to be of Opinion, That there is no T'ythe due 
for the Herbage or Agiſtment of Cattel,and adds 
this reaſon, becauſe they pay T'ythe of the Car- 
tle there depaſtured, which proves his meaning 
to be; rhat there is no T'ythe Herbage due, 

_ the ground is depaſtured with profitable 
ALtEL 


O 4 It 


200 'The Parſons Counſelloz : Part 11, 
Poſtureeatm If a ground be eaten with profitable Cartel, 
with mixt Cat- 25 Milch Cows, Ews, Lambs and Cattel bred 
_ for Plow and Pail, &c. and alſo with barren 

and unprofitable Cattel, and the profitable Cat. 
"EY FR tel exceed in number,it ſhould ſeem the greater 
2 1-2#"'4 part being profitable, ſhould free the reſt,$amey 

Queere. #nde quere. 

Rolls 1.646. No Tythe Herbage is to be paid of, the A. 
25,7. giltment of Oxen,Horſes or Beaſts of the Ploy, 
_—_— of the unployed and uſed in the fame Pariſh , for they 
on are profitable Cattel to the Parſon. If a Ground 
Growna eaten þ3 eaten with barren and unprofitable Cat 
with mixx tel, and profitable. Cattel together , and the 
Cartel. profitable Cattel are the leſs in number , I con- 
ceive there's no doubt but the Landlord mult 
pay Tythe in kind for the profitable Cattle, 
and T'ythe of the Herbage for the reſt, and not 

Herbage for the whole. 
Tares and If there be a Cuſtom in the Country to ſoy 


£Yecn. 


on the ground before they areripe, with Ho 
8 _ aa and Beaſts of the Plow, «6 Tythes ſhall be paid 
for the ſame. 
Rolls 1.647-2. If a Stranger or Pariſhioner buy. barren Cat- 
$. & 16. tel, and depaſture and feed them for Sale , he 


Vetches eaten Tares, Vetches, Oc. and to eat them green 4 
ſ 


- 4 va _ {hall pay” 'Tyrhe for the Herbage of them. 


Rolls 1.646. 3. It a man buy Oxen, Steers or Horſes , and 
13. paſtures, and after ſells them , and doth not, 
without fraud, imploy them in. the Plow , he 
ſhall pay T\ thes for their Agiſtment : And if 
he work them fraudulently, to defeat the Par 
lon of his 'I'ythes, it will not ſerve his turn, 
Rulls 1.C47. a. Sou a man buys or rears young Cattel , and 
15s depaſtures them in a Pariſh,and does not imploy 
them there for a Plow or Pail without fraudas 
hath been ſaid, he ſhall pay T'ythe for the Her- 
bage of them, But 
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But for the Graſs of Fatlows no Herbage ?-7 Jac.C-B. 


ſhall be paid, becauſe it is for the bettering of *a#!ons Lay, 


the Parſon's.T'ythes in the year following ;, nor 
be the graſs of Stables ct 


| CHAP. V.. 


The ſixth Chapter ſhews wheve, and in 
what manney the Tythes of Calves, 
Milk, Cheeſe, Wool. Lambs, Piggs, 
&c, are payable, 


IN the payment.of theſe ſort of Tythes, I ;;,,, :1, Tythes 
do not obſeruethat the Common Law croſles of calves, 

the Canon in any thing material, and therefore Milk, Wool, 

[ ſhall recite you the Provincial Canon made £99%:,0c. 


by Robert WWinchelſey, and his Clergy Anno 
Dom. 1 305. which is to this effect : 


made by him, or not. See Lindwood in the Gloſſ* 


De nutrimentis autem animalium, ſcilicet de The Canon. 


onis ſtatuimus, quod pro ſex agnis & infra 
ex obol; dentur pro decima-; ſi ſeptem ſint agni 
m numero, ſeptimus agnus detur pro decima 
Reffors : ita tamen quod Reffor Eccleſia qui 
ſeptimum Agnum recipit, tres obolos in recom- 
fenſatzonem ſolat parochians & quo decimam 
revipi.: Qui ottavum pr. , det denarium : 
u Tero nonum , det obulum parochiano, wel 
expeflet Reftor uſque ad alium annum , donec 
Penarie decimum agnum poſſit recipere {i malu- 
eit ; qui ita expettat ſemper exigat ſecun- 
dum Agnum meliorem wel tertium ad minis de 
. agnis 


Fer, 
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is ſecurdls Ami, Er bbc pro expe#atione pr; 
« yet Er ith intelligenduneft de Arch 
Fe : Sed  oves alibi in Hyerne & dlibity E- 
ſtate nutriantur , dividen#s et Htcilna; fits. 
ter /i quis medio tempore emerit wel wendiderit 
oves, & certum ſit a qua parochia illz ov 
venerint, earundem dividenda ef decims ſicut 
de re que ſequitur duo domicilia : Si autem in- 
certum fuerit , habeat illa Eccleſia totams deci 
mam, infra cujus limites tempore tonſionis m- 
Veniuntur : De latte vero wolumus quod decin 
folwvatur dum durat, widelictt de caſto tem 
ſuo, &r de latte autumno &f Hythe, niſi pare 
chiani welint pro talibus facere competentem n- 
demptionem, & hoc ad valorem decimie & com 
modus Ecdeſie. | 
_ CO og By this Canon the payment of the Tiyths 
paid, Of Wooll and Lainbs is ſetled in this manne, 
That if the Pariſhioner have under ſeven Lamky 


or Fleeces, he ſhall pay a half peny for city 
Lamb and Fleece ; and if there be ſeven Lambs 
or Fleeces, atid under ten, then the Parſon or 
ec. is to allow a half peny for every one that 
is watiting ; but where this Canon gives the 
Latch. 2 54 Re&or election to take Tythe in this manttt 


nes = ofletthem run on till a Lambor Fleece be du: 


Rolls gn in the inſuing year, that is not allowed by out 
v.21. Law; for 'Tythesmuſt be paid annually; white 
And this agrees Sheep are kept in one Pariſh in Surtimer , atd 
= ehe LeVi- Atiother in Winter, the T'ythes are to be divided: 
ical Law, De __ gg” > - 

cimam partem Soif one buy itt Sheep out of another Pariſh, the 
ſeperabis d 'T'ytheis to be divided, 4.e.to each Reftor,&chs 
cunttis frufti- proportion for the time they were reſpetively 
——_— kept in the reſpeQtive Pariſhes ; but if it be tit 
per ennce fin}. FOO from whence Sheep fo bought in came, 


gulos &c. Deur, then the whole T'ythe is to be paid, where the 
c.14v.22.&23. Lambs fall, and the Sheep are ſhorn. By 
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Chaps. O2 Lawof Tythes. 

By the Canon the Tythe of Milk is to be 
paid in Cheeſe whilſt the Parifhioner makes 
Cheeſe ; -but in Autum and Winter it is to be 
gaid inikind : But this part of the Canon is 
x 4 over-ruled by the cuſtom of the 
place ; rm many places they pay the Mitk 
m kindall the year; m ſome places they pay 
only Chedſe , and in ſome neither Cheeſe nor 
Milk, but ſome ſmall rate for it : And im ſome 
Countries they preſcribe to pay no Tythe of 
their Milk at all ; and the cuſtom of the place 
m this, as in all other Tything, is to be ob- 
firved notwithſtanding the Canon : But for 
the better explanation of the meaning of this 
Canon , there was a ſecond Canon made, bur 
the date thereof I cannot attain to ; the Tenor 
whereof follows : 


Quoniamgut audivimus, ſuper decimis & nu- Lindwood c. 
trimentss animalinm inter Ecclefiarum Refores Ruoniam audi. 


er amotiones pecorum ad diverſarum paro- 3s 


Canon where 


thiarum paſtures diverfis anni temporibus con- c,,,, 4. ifs 


tentiones multimode oriuntur : Nos viam pacis their paſture 
preparare wvolentes Htatuendo definimus & de- from one Pariſh 


fwiendo ftatuimms, quod ad Eccleſias in quarum #0 *wther. 
parechizs owes & tempore tonſionts uſque ad Fe- 
fum Santti Martini *n hyeme continue paſcun- 
tur &r cubant, Decima lane laftis & caſes e- 
juſders temporis, licet poſtea amote fuerint ab 
ils parochia & alibi tondeantur \, integre per- 
ſaoatur ; & ne = fiat in caſu preditto , 
yacipimus, quod antequam oves amoveantur 4 
peſturis wel etiam diſtrahantur , Eccleſiarum 
Reoribus [ufficienter de ſolvenda decima ca- 
veatur. Quod fi infra prediftum 'tempus ad 
diverſarum paroechiarum paſturam transferan- 
tur, quelibet Eccleſia pro rata temporis\ portione 
decimam 


Milk and 
Cheeſe. 
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decimam recipiet earundem minors triginta dy. 
rum ſpatio-in rata temporis minime computay. 
do. Si wero per totum tempus praditium 
bant in una parochia & paſcantur continue in 
alia, inter ipſas 3Eccleſias decima drvidaty, 
Quod {5 poſt Four Sant; Martini ducanty 
ad Sn aliena, & uſque ad tempus tonſimi, 
in una vel diverſis parochiis ſive in propriis ps 
ſturis dominorum ſuorum ſive alterins cujuſem. 
que paſcantur, habita ratioe ad numerum ov. 
um paſcua eftimentur & ſecundum eſt imatis 
nem pa{(cuorum ab eorum dominis exigantur &. 
cime : Decima wero lattis & caſei de vaccirh 
capris provemens ubi cubant & paſcuntur, th 
ſolvatur. Alio quin fi cubant in una parochi 
& paſcuntur in alia parochia, decima inter Re 
ores dividatur omnino. Agni vero, vitul, 
pull; Equini & alit fetus deormales babita rat- 
one ad loca diverſa ubi gignuntur, oriuntur & 
nutriuntur, & ad moram quam traxerint ine 
i/dem, particulariter decimentur . Quid wm 
pro decyma debeatur, ubi lac propter paucitatem 
vaccarum wel ovium ad caſeum faciendum nn 
ſufficit ; Et quid pro agnis, witulis, pullis equ- 
nis, velleribus , aucis, aut aliis hujuſmod:, 
quibus propter. eorum modicitatem decima cnt 
dari non poteſt , conſuetudini locorum duximu 
relinquendum. Jtem praecipimus quod ſiquis 
poſt Feftum Santi Martini oves occiderit , vel 
ſi owes quovis caſu fortuito moriantur ; Dect 
gear legitiman parochiali Eccleſie ſolyere non 
poſt ponunt, Et ſi ovesextranee in alicujus pe 


rochia tondeantur, Decima ibidem tradetur Re 
&ori Eccleſi#, niſt ſufficienter doceri poſſet quod 
pro decima alibi {atisfattum ut ſolutionem ibis 
dem faciendam mods legitimo wvaleat impedire, 


There 
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There may ſome queſtion be made upon the Yerbo integre. 
firſt Paragraph of this Canon, whether the Re- 
Qor, where the Sheep are kept from ſhearing 
till Martlemas, ſhould have the whole Tythe 
of the Sheep for the whole year ? Bur Mr. 
Lindwood 'in his Gloſs conceives it is intended 
the whole 'T'ythe that ariſeth during that time, 
which for Sheep will be nothing at all ; but 
certainly it were very unreaſonable that the 
Rector of the Pariſh where Cattel are kept bur 
for half the year,ſhould have the whole T'ythes, 
andit cannot be intended ro be any more than 
the proportion-for the time they are ſo kepr. 

But by this Canon, if Sheep be kept leſs rhen 
thirty days in any Pariſh, no rate is 'to be al- 
lowed the ReCtor of that Pariſh where they are 
kept ſo ſmall a time. 

"If Sheep be brought in-a little before Share- Sheep kepr 7:ſ5 
Gy, and it is not known that they anſwer the rw thirty 
Tythes elſewhere, the whole is to be delivered ©" 

_ Rector of the Pariſh where they are 


Where the Milk is fo little that it wiil not 

make Cheeſe, or the Calves, Lambs, Fleeces, 

Colts, Geeſe, &c. are ſo few in number thar 

there will none fall to the Parſon , the Canon 

gives no rule of T'ything in that caſe, but refers 

tothe cuſtom of the place :'But the Cano- 

nts generally hold , that cuſtom to pay leſs 

then a tenth part is not binding; for ſays Lind- Citom to pay 
wed, Quod Iaici minus ſolvant quam decimam /es thau the 
wn poreſt oonſuetudine introduci, quia eſſet con- _- of =_ 
tra jus divinum ; plus tamen poteſt deberi ex _— NEGIIED 
mſuetudine. And concludes, Quod autem hic 

hquitur de conſuetudine locorum , imtelligas de 

lal; conſuetudine qua non excludit ſolutionem 

decime 


206 The Parſons Counſeltoz: Part 11, 
decime, ſed de tali que limitat ipſius decime 
ſolutionem ad commodum: Eccleſia , ſcilicet ad, 
werian valorem wel amplius : Herein I perceive 
the Canoniſts and Common Lawyers 
that a cuſtom to be free from payment of any 
T'ythe, or a rate for it, is not good , exceptit 
extend toa whole Country, County, &c. and 
that where there is. competent livelyhood forthe 
Miniſter beſide ; but the Common Law allow 
of Cuſtoms and Preſcriptions, where mony- ar 
ſome other thing is- paid in lieu. of 'Tythes, 
though not to the full yalue, as ſhall hercafte 
be made appear in its proper place. 

By this Canon it is provided, That. where 
| Cows fecd in one Pariſh, and lodge in another, 
that the T'ythes ſhall be divided. 

For the Tithes of Lambs, Calves, Colts&6 
the T'ythe of them by-rhis Canon is to- be yy 
portioned with: reſpe&t to the places where 
they were engendred;,, brought forth and 
nouriſhed. | 

If a mans Sheep dye or be killed after Ma 
tlemas, a proportionable 'Tythe muſt be- paid + 
for _ . . 

at he time of the . payment of Lambs, Kids, 
fog rs; Calves, Pigs, &c. is RS when they areſo 

Pigs, &c. are Old, that they may be: weaned and live without 

to be paid. rhe Dam, unleſs the Cuſtom of the place'con- 

hne the payment to any certain time or age;and 
Wool is to be paid at Sheer-day. 

Lindwood c. If ſeveral mens Sheep depaſture together in 

Ruoniam 2r9p- one flock, or under one Shepherd, yet. this ſhall 

Ferverbdlan. not make them to be tythed together,but every 

Severalmens Owner ſhall pay his Tythe of them by. hin 

0 elf; but if the Head of a Family have his Flock 


Sheep depa- - - ! ! : 
Salo ny mixt with his Childrens Sheep,which are _ 
is 


Poph.197*.” 
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his tuition, and he takes the profit of them to 
his own uſe, in that caſe they, ſhall, be tithed to- 


It bath been reſolved that where Tithe Flee- Cro.El.3 63-5 
ces of Wool are paid , there ſhall be no Tithe T- 7 
id of the locksand belts ; but this ſeems to be #494 #ocks. 

intended of locks caſually loſt. ore S20. 
There is a Cuſtom in ſome Countries to $25 1-645 2, 
ſhear their Sheep about the necksat Michaelmar, Kd 1 __ 
that the Wool ritay not in Winter be pulled off wecking, ©” 
with Bryers, and for this ſort- of Wool without 
faud, it hatkc been held: that no. Tithe ſhall be 
5 and fo of the birling of Sheep without Rolls 1.646. z, 
,no Tithe is tobe paid. - I7. 
If a Man's Sheep dye of the Rox or other diſ- _ MG — 
eaſe, or, if the. owner kill, or. ſell them as-hath $,,,, ,,, 4. 
been ſaid, he muſt pay Tithe for the Wool ra- Ree. E 


y | | Latch.2 $4. 

Though the Canon direct one of ſeven to be 
paid only for. Wool and Lambs, yet in moſt pla: 

a the.ſame. order-by Cuſtom is obſerved for 

(alves, Colts, Pigs, Geeſe, &c. which Cuſtom 

plume took itsriſe and beginning from this 
on. 

By the Canon Law where there is no cuſto- Gap.SanQa Ec- 
mary manner of Tiithing for the Tithe of Pigs, <!cliz verb. co- 
Geeſe, Calves, Colts, &c. where they fall ſhort — 
oken, the rench- part of the value is to be. paid. ins pil 

And note, that where Tithe Milk 13 paid in ter wverbis de 
kind, there no Tithe Cheeſe is duc,and ſo where Caſco. 

Tithe Cheeſe, is paid for ſo long , no Tithe 
Milk is to be paid. 

Laſtly, note, that where any. Perſon hath Stat.z E.5.c.1 3. 
Cattle Tithable going in a Ground or Com- 
mon whezeof.the Parith is not known, the Tithe 
8a be. paid.in_ the Pariſh or place where the 

| party 
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rty lives that owns the Cattle. ©. _. 
Lindwood Je Where Sheep lodge in 'one Pariſh , and de 


aecimis, cap. paſture in another , there the T'ythes are like. 


Soniam audi- viſe to be divided. 


VITMMHA.. ' 


CHAP. VII. 


The ſeventh.Chapter ſhews where, aud 
in what manner the Tythes of Steq,, 
Fruit; Mai#,, Bees ; &c. 15 to be 
paid. | ; 


How the Tythe Ythes are to be paid of the Fruits ari 
A uit, #2 Orchards ind” Gardens in he es 
7 2 42:5 kinds when gathered, unleſs there' be ſome me 
"  dus or rate 'Tythe paid in lieu thereof, andþ6 
of the Seed of Flax, Hemp, &c. is to be pa 

when dreſt up; but this muſt be und 
where the T'ythe of the Hemp and Flax is not 
paid till after the Seed is gathered ; for- if the 


Lindwood "Ty the be paid beforethe Seed threſhed, ripled 


Sandta Eccleſia. 
> —_ out or gathered, then no T'ythe Seed is to be 


10. paid of the reſt. The T'ythe of Crabs, Maſt, 
Co. 11.49.2. &Cc. is likewiſe to be paid, when the ſame are 
Cro.Car. 559. gathered, or fatisfaftion is to be given if caten 
Littl.Rep.zo, With Swine on the ground. But in a Caſe re- 
ported by my Lord Keeper Litrleton, it is held 
that no 'T'ythes are to be paid for Acorns which 
fall from the Trees, and are eaten up by the 
ones 447, Swine. Ideo quere. And the T'ythe of Bees is 
Jones 447 q y 
F.N.B.51.g. to be paid by the tenth pat of the Honey and 
Rolls 1.635. c. Wax ; The Canon is that 
: De Apibus, ficut de omnibus aliis bonis juſte 


Cap. Q1oniam NY . 
mos ng acquiſitis que renovantur per annum —_ 
quo 
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quod decime ſolvantur & exigantur debito mo- 


| Nota , That it was held in the Caſe of 

Crouch and Ri{den, that there can be no modus Siderfin. 443, 
for Hops, - becauſe of late date ; but they may 

be included in a modus pro decimis minutis.And 

Twiſden ſaid in this Caſe, that the Law was 

not ſetled in this Caſe,how the T'ythe of Hops 

ſhould þe paid by the pole, pound, or &c. 

Fi 


** ——— — 


CHAP, VIIL 


The eighth Chapter ſbews where and 
in what manner Tythes of Pigeons , 
Comes, Fiſh, Deer, and other Beaſts 
and Birds terz nature, are Tyth.;- 
ble. 


y the Common Laws of England there is Whether Tyrhe 
no T'ythe due for Birds or Beaſts that are ** 4** of Beaſts 
fre nature, and therefore it hath been reſol- « to "= ſerve « 
red, That no T'ythe ſhall be paid for Fiſh taken c;,, Car.254.. 
out of the Sea or River, ualeſs by Cuſtom , as 3 39.. 

n Wales, Ireland, Yarmouth, &c. neither for March.8 7. 

be ſame reaſon, is any T'ythe due of Deer, Co- H*tley +3 


wy &c; but if due by Cuſtom it muſt be _ n 635, 


p Noy 108, 
And if a man keep Pheaſants , or other wild - Bi E.6.C.1 3» '# 
Fowl within limits, by clipping their wings , Rolls 1.635. c. 
yet no T'ythes ſhall be paid of their Eggs or 3 
Young not being reclaimed , for as much as it 
their Wings were not cut, they would -fly a- 
way. | 


1 
\ 
: 


Rells 1, 636. 
C.$. 


P But 
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Hetley 147*.” - But of young Pigeons in Davecoats or in Pk 
Rolls 1.644 peon-holes about a mans Houſe , 'T'ythe ſhall 
Z-425, 6. be paid if they be fold ; bur if they be fpent in 

the Family, no T'ythe ſhall be paid for them, 
More 599. It is faid in Howghton and Princes Caſe in 
More's Reports, "That no T'ythes ſhall be paid 
of tame Turkies, Pheaſants or Partridges, nor 
thei * EB, quia fere nature ; but I believe 
the is miſprinted, for atter they are re- 
daimed, they cannot be ſaid to be fere nat 
Ne. 


CHAP. IX, 


The ninth Chapter ſhews what Tythe; 
are to a for Mills, and what 


kind and nature they be of. 


Whether Tythes "He Canon is , Cap. Quoniam propter De 
are to be paid proventibys autem molendinorum wvolumu 
als nd quod decime fideliter & integre ſolvantur. 

: And Articuli Cheri, cap. 5. is to this pur 

e. 

Sz quis is Fundo ſuo mulendinum erexit 
novo, &* poitea a Rettore loci exzgatur decima 
de eodem, exhibetur Regia prohibitio (ub hac for 
21a. Quia de tali molendino battenus non fur 
runt ſolute, prohibemus, &c. Et ſententiam tx 
communicationis, ſi quam hac occafione promub 
faveritis, revacetis omwino Reſponſio : In tal 
caſu nunquan exivit Regia Probibitio de Priw 
cipis voluntate, 974i & decernit talom perpetum 


108 exire, 
; of 
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: It is made a queſtion krſt, Whether any 2 Inſt.62 2. 
Tythes are due for Mills, not ? which Sir Eg- Littl.Rep. 
werd Coke in his ſecond Inſtitutes fays, was ne- 
never judicially determined that he knows of: 
And it way held in the Caſe of a Fulling-Mill 
no 'T'ythe was due ; for of profits that come 
only by the labour and indpſtry of man no ,, ©... ..... 
Tyrhe is to be paid , and the fame reaſon holds ;, ,-- —_ 
for Corn-Mills. 
The next queſtion is, admitting thar' T'ythes 
are due for Mills , Whether the fame be predi- 
al or perſonal ? 
Sir Edward Coke is of Opinion, That in Caſe 
any T'ythe be due, it is only a perſonal T'ythe, 
being acquired by the labour and induſtry of 
the Miller , and takes no increaſe from the 
ground to make it predial : And the Statute of 
2 E. 6.is, That every perſon ſhall juſtly ſer 
forth, yield and pay all predial Tythes in their 
proper kinds, as they arife and happen , which 
cannot be applyed to the Millers taking of the 
Tolk-difſh, nor tro Fulling-Mills, Iron-Mills , 
Rper-Mills, &c. which are all comprehended 
under the word Mill , and no Tythe can be 
paid i» ſpecte ; for if the Parfon thould have 
every tenth Tolt-difh, then it would often hap- 
pen, that he ſhould have twice 'T'ythe of the 
me Corn,which is againſt the Law ; and fuch 
Tythe as the tenth Toll-diſh has never been 
= in any place that I have known or heard 


And if it be a perſonal Tythe , as there is Pultc.3.212. 
t reaſon that it. can be no other,then it muſt 
paid with the deduction of the expences and 
charges, and it is not payable bur in ſuch pla- 
ees where perſonal 'T'ythes are payable by Cu- 
P 


p- ſtom z 


Cap.Quoniam 


The Parſons Counſello ; Part11, 


ſtom : See more hereof in the twenty ſechn 
Chapter. T : 
Bur the Canoniſts hold, That the tenth 'Toll- 


propter verbo diſh ſhall be paid as a predial T'ythe, without 


integre. 


Tythe of Hawk. 
ing, Hunting, 
Fiſbing, Fowl- 
ing, if due. 


dedudtion of expences, which doth not agree 
with the Common Law, and is therefore net 
binding. 

But in many places there is a rate Tythe 
paid for Mills, which is good by Cuſtom. 


CHAP, X: 


The tenth Chapter ſhews , whether 
Tythes ought to be paid of Hawking, 
Hunting, Fiſhing, Fowling, &c. 


| are all comprehended under perſonal 
'T ythe, for that theſe things, being obtain- 
ed by the labour and induſtry of the Party,and 
the things obtained are fer nature, and not of 
their own nature tythable in their proper kind, 
unleſs the particular Cuſtom' of the place re 
quire it, and therefore I ſhall refer theſe to the 
twenty ſeventh Chapter, where I ſhall ſpeakof 
perſonal T'ythes. 'F 
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CHAP, XI. 


The eleventh Chapter is concerning the 

Tythes of Ducks, Geeſe, Hens, 

wans, and other domeſtick Fowls 
and Birds. 


He 'Tythe of all tame and domeſtick of :he 73:he; 
Fowl is to be paid in their Eggs or young of domeſtick 
in their proper kind, according to the Cuſtom 3t74s and 
of the place : Geeſe, Ducks and Swans are u- **** 
ſually paid in their kind, but of Hens and 'Tur- 
keys, commonly in Eggs , but therein the Cu- 
ſtom of the place is to be obſerved. But note, 
That where they pay T'ythe of the Eggs, there 
is no 'T'ythe of the young,nor e converſo T ythe 
Eggspaid, where they have the Tythe of the 
Young, | 


— 


CHAP. XII, 


The twelfth Chapter ſhews of what 
ihings Tythes ſhall not be paid, 


=O regularly are not due of dwelling Of what things 
Houſes, and yet a modus may be due for 20 ” * 0g ”_ 
a Houſe as well as for Land; and it ſhall be ©,** 559M 
intended, that it was a 0dr for the Land be- 146, i i -, 
fore the Houſe was built. 

No T ythes ſhall be paid for Hounds, Apes, 7*:ngs of plca- 
Copinjayes, &- ſimilia, becauſe they are things m OY 
only of pleaſure. : = wales. 

Z np 
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Trings that in- Neither ſhall any 'T'ythes be paid of thoſe 
_ = ER things which do not increaſe from year to 
 * 03% year ; and therefore no Tythes ſhall be paid 
DoR. & Stud. for Stone got out of Quarries, Pit-coals, Turk, 
174. Slates, Bricks, Quarrels, 'T'yles, Earthen Pots, 
More 908." nor of any thing made of Earth, nor of Marle 
mr mm /- or Lime got for the Improvement of the 
49 gw \.. Ground ; nor of Tin, Leag, Copper , or 6 
Rolls 1.637, Ther Metal gotten out of the Ground, but by 
e.1. Cuſtom T'ythes of ſuch things may be due and 
Pot. & Stud. payable. 


<6 HOON Servants in Husbandry ſhall not pay perſon- 
<= pa T 'ythes, neither ſhall ba Tythes be paid of 
Hope. 4 ) ay pu 
H.s Jac.C.B. Marriage Goods. | 

rot. 1.109. No T'ythes ſhall be paid of Aftermaths,Stub- 
—— £.6. 13+ bles, or Rakings of Corn without fraud. 

JI f = q. No Tyrhes thall be paid of Birds or Beaſt 
12,13,16,17, hat are fere nature, &c. unleſs they be 
Lit. Rep.311. ſold. 

More 90g. T'ythes ſhall not be paid of Broom or Gorſe 


uſed tor fuel within the Pariſh. 


7 


CHAP. XII. 
The thirteenth Chapter | ring what 


force Cuſtom has, as well in the form 
and manner of Tything , as in the 
diſcharge of the payment theredf ; 
and wherein Cufiom and Preſcriptt- 
on differ. 


yn =_ Y the Statute of 2 E.6. itis enacted, That 
- 68 ets every of the King's Subjett; _- from 
monner of Ty. Fhenceforth truly and juitly , without fraud or 
thing. : guile, 


LY 
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lt drvide, ſet out, yield and pay all manner 
Ee predial Thebes in their Le kinds, as 
ſhould ariſe and happen m ſuch manner 
and —_ bad been of right yielded and paid 
within forty years next before the making of 
the ſaid Att, or which of right or of cuſtom 
t to bave been paid. 
In this Act there are three qualifications. 
t. Itinjoyns the payment of ſuch Tythes, as 
had for forty years then paſt been of right 
yicled and paid. ; 
>. Such as of right ought to have been L 


Rx TEES > = 


. Such as by Cuſtom ought to have been 
. 
Tythes due by Cuſtom are of two kinds. 
1. Where there is a mods decimandi , and 
e BE by Cuſtom Mony, or ſome other thing, is paid 
in lieu of Tythes. 
2. Where 'Tythe hath by Cuſtom been paid 
of things not tythable , as of Lead in =_ 
fire ; Tynn in Devonſhire and Cormwal ; fiſh- 4nd this :s cen. 
ing in the Sea, as in South-wales , where the 7 = by the 
Cuſtom is, That if the Pariſhioner of one Pa- on. wh 
fiſh land his Fiſhinanother,the Tythes are divi- 'P*" 
; | &d between the Parſon of the Pariſh where the 
| Fiſher lives, and the other where he landed 
his Fiſh ; but if the Pariſhioner land his Fiſh ia 
the Patiſh where he himſelf dwells, then the 
\ | ReQtorof that Pariſh has the whole Tythes: 
| And I have heard that ia ſome Countries 7y:he A. 
they pay T'ythe-Ale, and T'ythe of Limekilns, Rolls 1.642, 
&c. which in their own natures are not tyrhia- 
ble. Tythe-Ale is faid to be paid at Market- 
Raiſing in Lincolnſhire. 


P 4 And 
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. And as by Cuſtom things may be made tyth. 


able, which in their own natures are not ſo ; 
or one thing may by Cuſtom be paid in fatif- 
faftion or diſcharge of another: So Cuſtom 
hath a great influence upon the form and many 
ner of T'ything, for the dire&tion of the time, 
place, and order of payment of T'ythes. 

Cuſtom of not And as Cuſtom may make things tythable, 

Tything,where yyhich of their own nature are not tythable ; fo 

good. a Cuſtom of a Province , County, or Hundred 
may * diſcharge the payment ot 'T'ythe of a 
thing which in its own nature is tythable , {6 
there be a competency for the maintenance of 
the Miniſtry beſide, 

Hob. 2.6C And therefore in the Wilds of Kent and Su. 

Bulſtr. 2.245. ſex they do pretend by Cuſtom to be free from 

Do-t, & Stud. the payment of 'T'ythe Wood, or any thing in 


cap.ult. 


lieu of it ; and fo in ſeveral Countries they pa 
Rolls 1. 642.b. 3 Y py 
54 Ta 51. no T'\ythes of their Milk, Dunton wer. Moyle, 


Co.11.16.2* Finch. 36 Eliz. 
Cuſtom rop*y And as Cuſtom may prevail in nof T'ything; 
x.ng uh dre ſo it may, as has been ſaid, make things tytha- 
JR» ble which in their own natures are not tythe 
ble, as the Rent of Houſes , Pigeons eaten in 
the Houſe, Wood ſpent ia the Houſe : And 
"x ORE by Cuſtom 'Tyrhe may be paid of Salr , Brick, 
el .- Ale, Chickens, and othcr things not 

tythable. . 

Difference be. Now the difterence between a Cuſtom and a 
tween Cuſ/om Preſcription is this z every Cuſtom muſt have 
and Priſerit%i- dimen{ion, and alledged ro be within ſome cer- 
at tain Province, County, City, Hundred,e*c. for 
if it be a general Cuſtom of England, it is Com- 
mon Law, and ſuch Cuſtom muſt be common 
to all within ſuch limits ; but if ir be confined 
to 'one certain Perſun, Houſe, Land, or other 


thing, 
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thing, there it becomes a Preſcription which is 
2 younger daughter to Cuſtom ; and theretore 
when a man comes to plead a Cuſtom , the 
manner of pleading is to alledge , that within 
ſuch a County, Hundred or Town, there is , 
and from the time whereof the memory of man 
isnot to the contrary, there hath been ſuch a 
Cuſtom uſed and approved in the fame , that is 
to ſay,that &*c. alledging the Cuſtom as it is. 


But when you come to plead a Preſcription, How to plead a 
you only alledge that you, and all thoſe whoſe Preſcription. 


Eſtate you have in ſuch Lands, have time out 
of mind paid ſo much annually to the Parſon 
of D. in full fatisfa&tion and exoneration of 


all the T'ythes ariſing upon the faid Lands , 


Oc 


at large 3 Cuſtom is Common to all the Perſons 
and Lands within the limits wherein it is al- 
ledged, but Preſcription is confined to certain 
Perſons or Things : But in this they agree , 
Tha they muſt be conſtant without interrup- 
tion, and perpetual from the time whereof the 
memory of man is not to the contrary ; for if 
there have been frequent interruptions , there 
can be no Cuſtom or Preſcription obtained ; 
but aftera Cuſtom or Preſcription is once duly 


obtained, a diſturbance for ten or twenty years 1 Inft. 11 4, b, 


; ſhall not deſtroy it ; for Multiplex interruptis 2 _ 3” 
2 Init.55 4." 


non tollit preſcriptionem ſemel obtentam. 


But I muſt here obſerve to the Reader , that ;;,,, ;;, 7... 
though the Civil and Ecclefiaſtical Laws do in /7»/:cal 1,-w; 
ſome Caſts take notice of Cuſtom and Preſcrip- /cot upon Cu- 


tion ; yet in this they differ from the Com-./{95 and Pre- 
mon/72519%5- 


So that. Cuſtom and Preſcription differ in Wherein Cuſtom 
theſe things, that Cuſtom muſt be limited and _ 
confined to ſome certain place ; Preſcription is 
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Preſcripti- 
(fer 
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In what they mon Law, that they allow a uſage for forty 

Aiffer frem the years to be a good proof of a Cuſtom or Pre. 

1s don ſcription, grounding their Judgments upon x 
decretal Epiſtle of Pope Alexander the Third 
Anno Dowini 1 180. But this Kingdom neye 
allowed of that Epiſtle,or yieldedany obedience 
thereunto : So that as well in Spiritual as Tem 
poral Preſcriptions and Cuſtoms, if they come 
to be tried at Common Law , as all Preſfcrip- 
tions concerning T'ythes muſt be, they muſt be 
proved to have been uſed beyond the memory 
of any man to the contrary ; for if any man 
ving, or any Authentick Record, or other ey 
dence prove it was otherwiſe at any time find 
the firſt year of Richard the firſt, which wy 

2 Inft.55 3. _ Domini 1 189:the Cuſtom or Preſcription 

ails. 

What Infiuence And the influence Cuſtom and Preſcription 

Cuſtom andPre- have in the manner of T'ything , is confirmed 

fer = have by three ſeveral Actsof Parliament. 

oe 8 Firſt, By the Statute of 17 H. 8. wherehyit 


-h my o, © enatted, That every Subjet of England,r. 


according to the Eccleſiaſtical Laws and Ordi- 


nances of the Church of England, and after the 
laudable Uſages and CuFftoms of the Pariſh, 
other place where he dwelleth or occupieth, ſhal 
yield and pay his Tythes, Offerings, and other 
Duties of Holy Church,&c. 

By this Statute the Eccleſiaſtical Laws and 
Canons areaffirmed for the payment of Tyrhes, 


but in ſuch Caſes as they are contrary to the ' 


Common.Law, or Cuſtoms of the place,they do 
not bind. 

Next this A& confirms and allows all U- 
fages 'and Cuſtoms of the place where the 
Tythes ariſe, which are to be preferred _ 
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all Canons and Confticutions in manner of Ty- | 


7.7 


ver © next Statute is that of 32 H. 8. where- zz H.8c.7: 
by it is enaCted,7 hat every Perſon,&c. ſhall ful- 

h, truly, and effettually, ſet out, yield to pay all 

and ſmgular Tythes and Offermgs aforeſaid, 

according $0 the lawful Cuſtoms and Uſages of 

the Pariſhes and places where ſuch Tythes or 

Duties ſhould grow, ariſe, come, or be due. 

This A&t ſeems only to extend to cuſtomary | 
Tythes, and ſo doth the Statute of 2 E. 6. , g.g.c.11, 
ke? f th bjets ſhould fo 

at every of the Kings Subjetts ſhould from 
thenceforth 2 and aft , part fraud , 
i gwile, — out, yield and pay all man- 
wer of their predial Tythes in their proper kind 
« they ariſe and happen, in ſuch manner and 
form as hath been ich yielded and paid 
vithin for ears next before the making of the 
ſaid Att, or of right or cuſtom ought to have 
hen paid. 
But more of theſe Statutes in .their proper 
. I ſhall now proceed to ſhew what Li- 
and Priviledge the Parſon, Vicar, &c. 
- A = _ where the Tythes ariſe, 
e drying, ordering , and carrying awa 
their Tythes? 4 , 
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CHAP, XIV, 


The fourteenth Chapter ſhews wha 
Priviledge and Libertythe Para, 
Vicar , &c, hath in the ground 
where the Tythes ariſe, for ihe dry. 

' ing, making, ordering and carrying 
away the ſame. 


2 E.6.cap.13- Y the Statute of 2 E. 6. it is enaCted, The 

What privis at the Tything time of predial Tythes, i 

leage _ 7 -n Jould be lawful for every party to whom ay 

.v yok * Ththes ought to be paid, or his Deputy, or Sn- 

wherethe Tythes Vant, to ſee the ſaid Tythes to be ſet forth and 

grow. ſevered fromthe nine parts, and the ſame quit- 
ly to take and carry away. 

This Statute, as to the taking and carrying 

away, ſeems only declarative of -the Comma 

Law : But as to-coming upon the Lands to ee 

the T'ythes ſet forth, ſeems to me to be a ney 

Authority given by this Law, for the Owners 

the Land are de jure bound to ſet forth ther 

Tythes duly and rightly ; and if they fail there 

Rolls 2. 302, 10 the Parſon, Vicar, &c. have their remedies; 

q19. and if the Pariſhioner do juſtly and truly ſe 

forth his T'ythes, although the Parſon, Vicar, 

&c. be not preſent, or had no notice given him 

to be preſent, yet this had been a good ſetting 

forth before this Statute : But it 1s a, fair and 

jult way-ro do it in the preſence of the Parſon, 

Vicar, &c. And note, 'This Act is warily per 

ned in the ſingular number, that the party him- 


ſelt, his Agent or Servant may come to 
| ſee 
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Chap.: 4 O2 Law of Tythes, 
ſee the T'ythes ſer forth,but muſt not come with 
a greater number. 
And note, That the Parſon, Vicar, Impro- 
iator or Farmer cannot come himſelf, and ſet 
h the T'ythes without the licence and con- 
ſent of the Owner of the Corn, Hay,&c. for if 
the Parſon, Vicar, &c. ſhall of his own head 
Tythe the Corn, Hay, &c. of any Land-hold- 
e within his Pariſh, &c. and carry it away, he 


s a Treſpaflor, and an Adtion will lye againſt j,,,, ,.. 


him for it. 

But a Parſon, Vicar, &c. may de communi 
jure, after the T'ythes are ſer forth , come him- 
ſelf, or his Servants, and ſpread abroad, dry and 
ſtack his Corn, Hay , &c. in any convenient 
place or places upon the ground wherethe fame 

wtill the ſame be ſufhciently weathered and 

t to be carried into the Barn,&c. But the Par- 
fon, Vicar, &c. muſt not take a longer time for 
the doing thereof than what is convenient and 
neceſlary ; and what ſhall be faid a convenient 
and neceſſary time, the Law doth not, nor can 
define ;- for the quantity of Hay, Corn,8&c. and 
the Weather m this caſe is to be conſidered ; 
and what ſhall in this, and all other caſes of like 
nature be faid , -a reaſonable and convenient 
time is to be determined by the Jury , if the 
point come in iflue triable by a Jury ; bur if ir 
come to be determined upon a demurrer, or 0- 
ther matter of Law, the Judges of the Court 
where the cauſe depends are to reſolve the 


And if the Parſon, Vicar, &c. ſhall exceed a 
convenient and neceflary time in the drying , 
ordering, and carrying away their 'T'ythes; and 
the Pariſhioner ſhall receive damage thereby ; 

an 


Lindwood c. 
Quia quidem 
& cap. Erroris 


damnabilis. 


IZ E. 4+ 6. 2. 
Ralls 1, 643- 


+4s 
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an Action of the Caſe _— againſt them fo 
their negligence in this behalf. 

But no Action will lye againſt the Parſon, 

ver Vicar, &c. inſucha caſe, unleſs the Pariſhions 


Woedner, P. 1 have duly ſet forth his 'Tythe, and given notice 
Car.1.B. R. per thereof to the Parſon, Vicar, &c. 


Latch. 
Halſey verſus 
Halſey, H.6 
Car.1. B.R, 
Rolls 1.643. 
mas * 


Bulftr.1.108. 


And the Parſon, Vicar, &c. may carry hy 
T 'ythes from the ground wherc they grew, 6 
ther by the Common way, or any ſuch way s 
the Owner of the Land uſeth tocarry away hi 
nine parts. 

But if the Owner of the Soil, after he bs 
duly ſet forth his T'ythes, will top up the ways, 
_ not ſuffer the Parfon, Vicar, &c. to carry 
away his 'T'ythes, or to ſpread , dry and fla 
them upon the Land, this is no good ſetting 
forth of his T'ythes without fraud , within the 
Statute of 2 E. 6. but that the Parſon, Vicar&, 
or other Owner or Farmer, may have an Adtiga 
_ the faid Statute, and may recover the tre 

e value; or may have an Action of the Cake 
for ſuch diſturbance, as I conceive; or he may, 
if he will, break open the Gate fence, &c. which 
hinders him, and carry away his Tythes;but ia 
that he muſt be cautiousthat he commir no Riot, 
nor break any Gate, Rails, Lock, Hedges, more 
than neceſſarily he muſt for his paſſage. 

And note, 'Fhat the Parſon, Vicar,&c. when 
he comes with his Carts, Teams, or other Car- 
riages tocarry away his 'T'ythes,mult not ſuffer 
his Horſes, Oxen, &c. to eat and depaſture the 
Graſs growing in the grounds where the T'ythes 
ariſe, much leſs the Corn there growing or cut; 
but if his Cattle (as cannot be avoided ) do in 
their paſlage,againſt the will of the Drivers,here 
and there ſnatch fome of the Graſs, &c. this is 
Excuſable. 

Fr And 


T5 
me 


+ $43 3 
" 


AO =D mmRPp Www Q 


= ww 


cc. x a * 8R3wo 


b 
for 
bon, 
yh 
uce 


SC SSRPrEDPTECSacGCNHI.S EE. Fer 0E 


> —v 4 3 = © > 


— 


Chap-15. O2 Law of Tythes. 227 


And if the Pariſhioner duly ſer forth his Rolls 2.284. 
Tytheof Hay or Corn, and will not permit the 2! 
Parſon, Vicar, &c. to make the Hay, or ſpread 
and dry the Corn, as he ought, it amounts to a 
ſubſtraftion of the T'ythes, and the Parſon may 
fue far the fubſtraftion of ſuch T'ythes in the 
_ Court, and no Prohibition lies in this 


' CHAP. XV, 


The fifteenth Chapter ſhews to what 

ges the Glebe-lands belonging 

to a Refftory, and the Tythes are 
Subjett. : 


6 IR Edward Coke tells us, Quod nullus pro 2 Inft.s,r. 
decimis, que ſunt [pirituales, de aliqna re- #43: Charges 


a” _— Tythes and 
Onerarts [ are ſubjet+ to.) 


That Tythes being Spiritual, were not fub- 
| to Temporal Charges at the Common 
Law. 


And Sir Edward Coke is of Opinion , That 2 1nt.541. 
a this day, if T'ythes be in the hands of Tem- 
men, they are by reaſon of them contri- 
to Temporal Charges. 
And upon a Doubt of Mr. Juſtice Telvertonyp. 5 Car. 1; 
who was Jultice of Affiſe in the — 
of Durbam , as Sir Nicbolas Hide, heretofor : 
Chief Juſtice of the Kings Bench , has reports 
ed, it was reſolved by all the Judges of Eng- 
end, thas T'ythes arc-at this day chargeable 


with 


224 The Parſons Counſelloz: Part 11 
| with all charges impoſed by any Act of Parliz 
ment, wherein they are not excepted, as y 
the Statute of 4.3 Eliz. to the poor , and to 
maimed Souldiers, Kings Bench, Marſhalſey, 
Bridges, &c. But they are nos ſubject toany 
Styles 162. per. Charges Temporal,at or by the Common Lay, 
Rolls. And ſo it was lately held by my Lord Chief 
- ; rw Juſtice Hales, and the Court of Kings Bench, 
T.1675B.R, for Watch and Ward, and Repair ot the High. 
per Hunt. ways: And this Caſe then vouched by the 
Chief Juſtice. ; 
Firſ.-fruits. But T'ythes at this day are ſubject to pay 
See more of this Firſt-fruits or Annates, in Latin Primitie,which 
ms o_ 4 arethe firſt years profits of every Spiritual Be 
So 4 nefice at a new Incumbents Entry into his Li. 
® Cowel verbo Ving *; they were anciewly exacted by the Pope 
Amnates. of Rome, when he had ſmall Revenues to ft 
How theſe differ port the publick charge ofthis place. And Po. 


un : — dore Virgil tells us, Caterum nullum inventun 


7 -w. Vide Tho. 194jores Romano Pontifici cumulavit opes quan 
Aquinas 20, 2t, ABRAM quas vocant. | 

286.Art.4. And Polydore Virgil tells us, that Pope Boni 
Polyd. Virgil. face the Ninth firſt introduced them,though & 
De mventine thers aſcribe them to Fob» the 22.4. 


rerum,1.,1.C,2- 


i oh But ſome are of an Opinion (and not with- 


out reaſon.) that Annates were much ancicnter 
then Pope Boniface the Ninth, who entred up 
on the Papacy in the year 1 359. and Fobnthe 
22. not till the year 1410. Burt it appears by 
our Parliament Rolls,(which are infallible Evi- 
dence) that this payment had rought England 
in the 25th year of the Reign of E. 3. which 
was in the year of our Lord 1351. in which 
year there was a complaint made by the Com- 
mons in Parliament,that the Pope had reſeryed 
ty his own Collation, as well the Abbies and 

Priories, 
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Priorics, as alſo all other the great Benefices, 
whereof any Eccleſiaſtical or Religious perſons 

had the Patronage ; and that he had lately re- 

ſerved all the Dignitics in England, and the 

# Proyenders in Cathedral Churches, by which * Prebends, 1 
means the Pope had the Firſt-fruits of all the ſvppole. 
ſaid Benefices. By this complaint it ſhould ſeem 

the Pope had yet got in but one Leg, that is, 

to have the Firſt-fruits of thoſe Livings, to 

which he himſelf collated : A pretty picce of 
Simony ! 

In the 50th year of the fame King, the Amo 1 ; 76. 
Commons renew their complaint again, and Rot.Parl.n.100;- 
amongft many grievances from the Court of * 5 H-4-0.21. 
Rome, there complain'd of, one is, 'That the | 2” <6 
Popes ColleCtor that year (a thing never be- , r.z.nu.44. 
fore done ) had taken the Firſt-fruits of every 
Benefice whereot he made proviſion or colla- 
tion, whereas he was uſed to take Firſt-fruits 
only of Benefices vacant in the Court of 
Rome. 

And 9 H. 4. cap.8. not in the print,there is a 
Statute exprelly againſt payment of them upon 
the pain in the Statute of Proviſors, which is a 
Premunire, 

And if Walſingham ſays true, ſummzrs Pon- 14,9 tar 
tifex ( Anno 1316.) reſervavit Camere ſus, p.8 4,4 * 
primes fruitus beneficiorum omnium in Anglia, 

trienium vacantium. 

So that it is apparent,that in ſome caſes Firſt- 
fruits were paid long before Boniface the 97h, 
or Fobn the 224; but perhaps the Pope before 
them had not made it an univerſal payment. 

Theſe were often complained of, as a great 
oppreſſhon upon the Clergy, as Henricus Hoſtt- 
en/is, who lived inthe time of Pope A/exander 

Q che 


226 


St.26 H.$.c.3. 


1 El.cap. 4. 


i Eliz cap. 4. 


St.26 H.$.c.3. 
When the Firſt. 
fruits are to be 


paid. 


The Parſons CounſeUoz 2 Part 11, 


the 4th, witnefſeth ; but however upon the 4 
boliſhing of the Popes Uſurpations here in 
England, the poor Chryy were not acquit of 
this exaCtion, but the fame was by the Statute 
of 26 H.8. fetled upon the then King and hi 
Succeſſors. _. | 

The Firſt-fruits are not here in England 
rated at the fulland utmoſt value of the Living 
they are to be paid for, but according to the 
valuation taken and made in the ſaid 26 year df 
K.H.8. and now uſed in the Firſt-fruits Office, 

And theſe Firſt-fruits are by a Statute made 
1 Eliz.net to be paid all at once ;, but one quar 
zer of them is to be paid at the end of fi 
months from the time of the Indution,Collatin, 
Fc. another f- 'part at the end of twe 
months, another fourth part at the end of eb 
teen months, and the laft quarter part there 
at the end of two yeats. 

And byaStatute made 1 Eli;z. all Vicarage 
not exceeding ten pounds, and- all Parſonags 
not exceeding ten marks, according to the w- 
luation in the Firſt-fruits Othce, are diſcharged 
from the payment of Firſt-fruits. 

And fk Incumbent dye, or be legally r- 
moved out of his Living without fraud,thent 
ter ſuch death or removal , the remaining 
yearly payments of the Firſt-truits,which were 
nor become due, are diſcharged by the ſaid Stz 
tute of 1 Eliz. 

And by that Statute the Dean and Canons df 
_ are diſcharged of the payment of Firſ 

ruits. | 

And by the Statute made in the 267 yer 
of H.8. before mentioned, it is enacted , That 
every Archbiſhop, Biſhop, Dean , PU 
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Chap. 75. Oz Lawof Tythes; | 
Archdeacon, Parſon, Vicar,&c! befcre be have 
any attual or real poſſeſſion , or medling with 
the profits of bi Living (this muſt be between 
Inſtitution,Collation and Induttion) muſt pay or 
- 4 gg for,and give ſecurity for the payment 
of bis Firft-fruits, in the Fir#t-fruits Office. 
Hind that an Obligation taken for the ſame 
be of the force of a Statute of the Staple, 
and that if any ſuch preſume to enter into bus 
Living before ſuch payment or ſecurity given,or 
——__ made,be is to forfeit double ihe value. 
But his Majelty and, his Royal Predeceflors 
have not been ſevere in this caſe to take the 
a » but upon failvre their Officers of the 
chequer have ſent out Proceſs to the Sheriff, 
to put the negligent Parſons, Vicars,&c.in min 
of this duty z and upon coming in and paying 
the charge of the Proceſs,and paying or giving 
ſecurity Be the Firſf-fruits,they are diſcharge: 
Bur che Parſons, Vicars,&c:muſt be careful to 
y in their half yearly payments, as the ſame 
me due,andtake up their bonds,or elſe new 
Proceſs will iffue to the increaſe of their charge. 


Perhaps ſome may be fo: curious that they Wy Yicarages 
will defire to know, why Vicarages not exceed- #7* charged 
ing ten poutd ſhould be freed of this charge; a 
and Parſonages of ten marks ſhould pay them: 95,” ,z,, 
Now the reaſon of that was z that the Vica- Parſonager, 
rages in time of Popery, and when the Valua- 


tion was taken; had a great incotne by volun- 
tary Offerings , which falling to little or no- 
thing upon thedifſolution of Monaſteries, this 
fayour was afforded them in their Firſt-truits. 


The next charge Parſons and Vicars are Tenchs; 


ſubje& to, are the Tenths, thar is,a tenth part 
of the yearly value of all their Church A 
Q.z iy 
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It ſhould ſcem this payment was firſt exaQted from theClerpy 
theſe wereim- hy the Pope about the twentieth year of E, x, 
poſed _— and a Valuatiort was then made by his autho. 
maintain his tity of all Church Livings, at which rate the 
Wars in Sicily. Pope was anſ{wered' his 'Tenths, bur he nevet 
Extravag. com. had-any Tenths of -ſuch-Land as was given to 
li. 3.p-296- the Church after that time. Theſe payments (ﬆ; 
2 Inſt.628:  yppears by our Hiſtories) the Pope of Rome 
fomerimes granted to the Kings of England, 
when the Kings pleaſed them , or rather when 
they feared their power ;- but upon the aboliſh. 
ing the Popes power, which was in the 25th 
Stat.25 H. 8+ year of H. 8." theſe Tenths were 'gjven to the 
King the year” following by the aforeſaid Sta 
St.25 H.8.c.3. rote of 26 H.'8. and to be paid at'Chriſtmas 
or , and the'Biſhop' of the Dioceſs is to, cob 
& them, andthey are to be paid according t» 
the a mare taken the fame year, and now in 
che Firft-fruits Office, and are not paid that 
year the Firſt-Fruits are paid, but] are allowed 
owt of 'them', becauſe *ris intended -that the 

King has. the whole years profit. 
_ *Butimmediately up6n the Reformation many 
© Clergy men ferupled , and Yenicd to pay”. thel 
i Tenchs to the King, being a cury proper'y due 
.>.+-a tothe Pope, and therefore the refuſal or neg- 
cx: 3.39 KEtto ln them to the King, being certified by 
"755 the Ki! , that had the Colle&ion of . them, n 
"Mate a Cav 41 Deprivation *not bnly of the 
Ziving, for which they refuſed tb 2 their 

by 

—_—_ I | | 
_ But by the Stat: if 2, and 3 'E.'6. that ſevr- 
fity was motlerated, ſo that now the refuſal 
Bglop, makes only That Living void, for o__ 
. & = M, - the 


St.2 & 3.K..6; 


CaP.2 0. 


Tohs, but 4lſo:of all: their ſpirirual Prefer: 
or neglett to pay them, and ſo certified by the 


th. A. ad. its. 4 
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the Tenths ſhall be ſo refuſed But his Majeſty 
and his Royal Predeceffors have rarely put the 
ſeverity of this Law in execution,but make out 
Proceſs in the Exchequer to compel the pay- 
ment : however ſince the penalty is ſo great, 
every Clergy-man ought to be very careful to 
avoid the danger. | 
' An Aparitor came to a Parſon newly indu- 
Qed, and told him he muſt pay his Tenths to 
ſuch a perſon, naming him, at ſuch a day and 
place four miles off ; and this was adjudged no 
od demand to make his Living void, within 
the Statute,. but ſuch demand which ſhall make 
a Living void within the Statute, muſt be po- 
fitive by one that hath power to demand and 
receive 1t. 
And note, that the Biſhops Certificate is not 
peremptory, but may be traverſed, and the 
party that demands'the Tenth muſt be ſuffici- 
ently authorized. See Cro.El;z.. 80. 


There is a Proviſion made by an At of Par- 5,18. cs; 
liament in the 27 Year of H. 8. for thoſe In- The remedy 
cumbents that ſhall be forced bf 56 the Tenths where the Suc-\ 


DO Srhe . ceſſor pays 
dut in the time of their Predeceſſors, that they Tenths aue by 


his Predeceſſar. 


may levy the ſame upon any Goods they can 
find of their Predeceſſurs upon the Church Li- 
ving ; and if they be not redeemed within 
twelve days after they ſhall be diſtrained, that 
then the ſame ſhall be praiſed by two or three 
indifferent perſons to be ſworn, and ſo many of 
them ſold as will ſatisfie the arrear with coſt ; 
'and if no ſuch Goods can be found, then the 
Succeſſor to take bis remedy againſt his Prede- 
eefor, his Executors or Adminiſtrators , or -0- 
tbers to whom his Goods ſhall come, by Bill im 
Chancery,or in Ation of Debt at Common Law. 

Q 3 There 


More 5 41. 
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Prccurations. There is another charge, to which the Par- 
ſons, Vicars, &c. are ſubje&t for their Church 
Livings,which is called Procurationgor Proxies; 
; d. theſe are duties due and payable to the 

Biſhops and Arch-Deacons at the time of their 

Viſitations, which are not paid by any certain 
Rule, but by ſome.ancient _ ; for anci- 
| . ently the Religious Houſes and Clergy-men a 
ag 097 ron thei. own pat entertained the Bi and 
cap. ut ſinguls Arch-Deacons in their Viſitations, byt at Lo 
Eccleſiaſtica, their attendants were ſo many, and their trajns 
That by - = ſo great, that the Clergy and Religious Houſe 
Steph 71k. Wh were horribly pellet with entertaining of 
eb:ut 12:22.the them ; to avoid which,the Clergy and Religious 
Arch-Deacoms Houſes came to this compolition , every one tg 
were to bring yay ſuch a proportion. to their Viſitors to be 
a L Feed of that great oppreſſion : and thereforg 
and {ay bus ths Canoniſts define them to be, Exbibitio ſun- 
one day,and to, ptuum neceſſariorum fatta Prelatis qui Dioce: 
invite no body. ſes peragrando Eccleſias ſubjettas wiſitant, and 
| \ this payment is continued to this day, noc only 


Sir John Da- 
vies Rep. hi. 


of thoſe Livings which are till enjoyed by the 
Clergy, but alſo of the Impropriations being 
31 H.8.cap.13. ſaved by theStatute of 31 H.8. and naked 
by the Statute of 34 8. and remedy given 


\ 


for them with Coſts, both in the Spiritual 
Court and at Common Law. | 
Cap-Quoniam And note, that if there be a Parſonage and 
autem verb. aVicarage endowed,there is but one of them to 
142 tantum- yay Procurations, but which of them muſt pay, 
15 to be direfted by Cuſtorn,or the Indowment, 
if extant. en 
' Note likewiſe, that Donatives are not to pay 
Procurations, becauſe they are not within the 
Viſitation of the Ordinary; and fo for fres 
Chappels, for the ſame reaſon. 4 ba 


: 
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And if there be a Parſonage which has a Cap. Quamvis 
Chappel depending on it, thir is, where both |*natuz; 
are in the Parſons cure, no Procurations are to 
be paid for the Chappel. 
Synodals is another charge upon the Par- Synodals. 
ſons, Vicars,&c. and is likewiſe paid to the Arch- 
Deacon not by any certain Rule, but by ſome 
ancient Taxation ; ſo that ſome pay more, and 
ſome leſs. 
I muſt confeſs I cannot find how this pay- 
ment firſt became due , but by the name it 
ſhould ſeem to be a contribution to the Arch- 
Deacons - charge in the Synods, they * being * S?. ſerome 
anciently ele&ted by the Deacons themſelves as 7 #5 Epiſtle ro 
their repreſentative. cr <a 
f Burt it ſhould ſeem, that the Arch-Deacons —_ 6% _ 
claim theſe Synodals for their Eaſter Vihtation: quem induſtri. 
and the Biſhops have laid ſome claim to them, um noverine, & 
but, as my Author conceives, without any juſt Archiadiaco- 
reaſon, the Arch-Deacon and his Officers per- 7 "0m 
forming+ the Labour , and undergoing the jy. 7.5 1. 
Charge. 
Since my firſt publiſhing of this Book, a 
learned and worthy Divine ſent me a Book, 
written by a learned and ingenious perſon a- 
mongſt other things concerning Synodals , 
whereby he expected I might receive ſome 
ſatisfaction concerning the Original and 
Growth of them ; at whoſe Candle I ſhould 
thankfully have lighted mine own, if it had 
givena clear light: But when I came to read 
the Book, I found the Author indeavoured to 
prove them one and the ſame with the Cathe- 
draical Duty , whoſe reaſons to that purpoſe I 
can by no means ſubſcribe to. 


Q4 Firſt, 


z 3Jz 
;» Cap.Quoniam 


zutem vero. 
onera Eccleſt- 
altica. 


Cauſa ro. q.3. 
Quid vero & 
placuit ut nul- 
lus & Concil. 
Braca cap. 2. 
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Firſt, becauſe Mr. Lindwood, a very learned 
Civilian and Canoniſt, reckoning up the onerg 
EccleſiaFtica, tells us, Quedam enim ſunt que 
dicuntur E piſcopalia, & inter bac continentur 
Synodaticum,Cathedraicum,&c.ſo thatit ap 
he conceived them two ſeveral and and 
charges. 

Secondly, the Cathedraicum is by the Cx 
nons reſtrained not to exceed two ſhillings, and 
whereas anciently the Biſhops had a third par 
of the Offerings, and in conſideration thereof 
were. to repair the Churches ; they had thy 
payment in conſideration of the third part of 
the Offerings, and were acquitted of there 
pair of the Churches. But I could never leam 
that the Cathedraicum was ever paid in En: 
land: and the reaſon may be , becauſe the 
Churches in England have always been re 
paired by the Pariſhioners by cuſtom. Now the 
Cathedraicum being limited to xgwo ſhillings 
and finding upon inquiry, that the Synodals are 
not conkned to any certain ſum, but for the 
moſt part. more than two ſhillings : it-1s very 
improbable that they are one and the ſame. 
Thirdly, the Cathedraicym is annexed to 
the Biſhops Chair , and in recompence of 4 
duty not transferred to any other, but for ought 
I could ever learn, the Synodals have been al 
ways paid to the Arch-Deacons: and therefore 
for theſe reaſons I take them for ſeveral and 
diltin&t Duties , as Lindwqgoed ſeems to take 
_ + 

The fame Author gives an account of ſome 
difference that has been moved between the 
Arch-Deacons and the Clergy, whether Procu; 
rations are due to the Arch-Deacons when the 
dipt+a'#-2% og bod £t © , . | Biſhop 
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Biſhop viſits: in which caſe the ſame Author 

has given his Verdict clearly for the Arch- 
ns, and grounded his Opinion upon Rea- 

fon, Cuſtom, and Authority. 

Firſt, his chief and only reaſon is, becauſe 
the Arch-Deacon pays his Tenths as well for 
that year the Biſhop viſits,as for the other two ; 
and therefore he concludes it very reaſonable 
he ſhould haye that for which he pays Tenths: 


*33 


But I conceive there is a great miſtake in 


this Argument, for I am not fatisfied the Arch- 
Deacons pay any Tenths for their Procurati- 
ons, but for the Corps annext to their Arch- 
Deaconries and their Juriſdiction ; for it were 
apainſt reaſon to charge them to pay Tenths 
for that they ear and drink in their Viſitations, 
and the Tenths ought to be of the clear profit ; 
but where the Procurations are paid in mony it 
ſhould ſeem Tenths are due. 

But admitting upon the valuation in the 
26 H.8. the procurations were valued (for ig 
that of 20 E. 1. they could not be valued, not 
being then reduced into Mony , nor of long 
after) then the Argument runs no farther, than 


that, becauſe the Arch-Deacon pays a tenth Vide extra. 


part againſt reaſon, therefore the Clergy 
pay the whole. 

- But the reaſon againſt the Arch-Deacons in 
my judgment is much ſtronger. I ſhall not 
take upon me to examine whether their Juri(- 
diction be ordinary or delegated; I will admir 
Cuſtom has made it in ſome meaſure ordinary, 
though much might be ſaid againſt it, I will 
ler that point paſs unqueſtioned., but from the 
beginning it was not ſo. Bur let that be as it 
will, it is clear there was no Juriſdiction annext 

£9 


maſt com. de dect- 


mis 296. 
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to Arch-Deaconries originally , the firſt 
was over the Deacons, as ſhall be ed here 
after : It is without all doubt, rhat Origi 
all Juriſdiction over the Clergy was in the 
ſhops, and they in their own perſons viſited the 
Churches within their Diocefles , for the fuf 
600 Years after Chriſt. 
4 Concil. To- But in the Fourth Council of Toledo, which 
leran. cap.35, Was held about the 630th year after Chrifh 
2 Concik Bra- Rirth under Honorius. t. It was decreed, Epi. 
oo Ne copum per cunttos Dioceſes Parachiaſque ſug 
per ſingulos aunos ire oportet ; what to do? ng 
only to eat and drink, but ut exquirat quo une 
queque baſilica in reparatione ſm indigeat. Bu 
ſe ipſe aut languore aut aliis occupationibus im 
plicatus id explere nequiverit, presbyteros 
babiles aut Diaconos mittat, qui & reditus Bu 
filicarum & reparationes & Miniſtrantium ws 
tam inquirant. 

This is rhe firſt Commiſſion that I can hid 
for Biſhops to make Subſtitutes to inquire, bu 
the Juriſdition ſtill reſerved to the Biſhopty 
admoniſh, examine and puniſh ; bur hero is no 
news of Arch-Deacons as yet in power. 

Diſtint.25. * The firſt news I hear of any thing tending 
per lectis, {toany Furiſdiftionem was over the Deacons, 
for Gratian tells us, | Archidiaconus , Sub 
diaconis & Levitis ad quem ifta pertinet Ms 
niſteria. Et ad ipſum nunciat Epiſcopum tx 
ceſſus Diaconorum : So that it ſeems the petit 
Juriſdiction the Arch-Deacons begun with, 
was to inſpe&t the behaviour of their Brother 
Deacons , and to give the Biſhop an account 
of their miſcarriages in the nature of a Monb 
tor only. ; i 
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The next news I hear of them is a com- Diſtini.94, 

int againſt them, Quod in pleriſque locis ipſs dictum eſt, 
per Presbyteros quandam exerceant doming- 
tionem : bur-ſtaid not there, but ab eis cenſum 
exigunt ; (which the Biſhops could not dv) 
whereupon it is commanded , quod ſint con- 
tenti regularibus diſciplinis, & teneant propri- 
am menſuram quam ab Epiſcopu eis injungi- 
tur ; banc per perochias ſuas exercere ſtudeant, 
nibil per cup:ditatem © avaritiam preſu- 
mentes. Hereit appears that they had gained * 
ſome imployment under the Biſhop over ſome 
certain Pariſhes , but with a limited JuriſdiQti- 
on; they muſt keep their meaſures, muſt not 
exceed their bounds. 

By this it appears that the Arch-Deacons Hob.16, 
xe meerly Subſtirutes to the Biſhop, and what 
wthority they have is derived from him , his 
chief Office being to viſir and inquire, @ x... gcuntur 
Epiſcopo nuntiare; and therefore the Biſhop gculi gpiſcopi. 
= what cauſes he pleaſes to his own cognt- 
unce, and leaves ſome petit buſineſs to the 
determination of the Arch-Deacon. This be. 
ng granted, which cannot be juſtly denied, 
it's yn all _ 77 in a world , that 
the Biſhop by eafing of himſelf by appointi 
z deputy Vicar ar — ſhould double 
the charge upon his Clergy. 

As for the Cuſtom allecged for this duty, 
before I give an Anſwer tot, it will be ne- | 
cellary to examine how the Canon Law ſtands 
10 the point. | 


194 


And by our gwn Provincial Canons I find Cap.ut fingula 
it is eſpecially provided, that the Arch-Deacons Eccleliaſtica. 
ſhould receive no Procurations , 1ſs illo die 
qua 


| 


{ 
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quo perſonaliter wiſitant Eccleſiam procurax. 
tem ; and it goes further,nec redemptionem yy 
wviſitatione preſumant. What can be mon 
clear ? and what can this redemption mean,but 
Procurations in Mony as is now uſed ? 
And the Gloſs, to make ſtill more clear, telk 
Verbo viſita you, forſan quia Epiſcopus eodem Anno viſig 
tione. wvit & ſuſpendebat Tri [diionem Archiducs 
ni , & ſic Archidiaconus vult ab eis aliqud 
co procurationis exigere quod non licet , ut bit, 
ubi non viſitavit. 

And by another Canon made by Jobs Shu: 
ford Archbiſhop of Canterbury and his Clerg, 
about the year 134.5, itis forbidden. Ne qu 

Cap. Quamvis procurationem ratione viſitationis ſolyendam d 

lex naturz. aliqua praſumat recipere Eccleſia , nf viſits 

tionis officium diligenter eidem impenderit, ſos 

tatis perſonaliter & inſpeftis per jpſum cum 

effettu ques fuerint indaganda. M e 4 Conc, 

Later. ſub Innocent 3. ca.3 3. to the ſame pur 

ſe. 

l'D this Canon likewiſe there is no Procurs 

tions to be paid without perſonal © Viſitation, 

but for the better underſtanding of this Canon 

I muſt obſerve to the Reader that there is two 

nn verb, ber forts of Procurations, the one by Pat « 

Ratione vid. Covenant, the other by Cuſtom, that are no 

rationise ways related to Viſitations , and therefore the 
Canon well diſtinguiſhes,ratione wiſitationis. 

And after that Canon has taken care for 
moderating the exceffive charge of the Viſitor 
in their Viſitations, it leaves it to the choice d 
the viſited. Aw in pecunia quantitates ſolith, 
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vel in vittualibus wiſitantes eoſdem woluerm 
procurare, optionem refervamus. 
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And Mr. Lindwoed tells us, in thoſe days it Verb. Soler 


was a common uſe in England, that the Arch- {@vi. 
Deaton received in Mony, nomine procuratio- 
#; ſeven ſhillings and fix pence, that is, Eigh- 
teen pence for himſelf and his Horſe, and Six 
ſhillings for his ſix Attendants and- their 


es. 
There is by the fame Canon proviſion 
made , that vu _ is a Church and a 
Chappel d ing of it which is not preſenta- 
ble, but within the charge and pd. of the 
Parſon, that in that caſe there ſhall be but one 
Procuration for both, and that he that ſhall 
take more, ſhall :pſo fa#o be ſuſpended ab offi- 
a & beneficio, till he has paid .double the 
ſum received to the Cathedral Church of that 
Diocels. | <_ | 
Laſtly, this Canon concludes with the Duty 


"of the Arch-deacon and other Ordinaries in 


their Viſitations , that tam in Eccleſiis quam 
inamentis eorum, cemeteriorum clauſuris & 
menſorum domibus reperientes defefFus, tis ſub 
wluniariis penis praecipiunt reparare,Oc. 

So it appears by theſe Canons, that there are 
190 Procurations due to the Arch-Deacons,unleſs 
they viſt perſonaliter ; and if it be demanded, 
why in perſon; and why Eccleſiatim? the 
tote of this Canon tells you. 

Now you ſhall hear what Orhobon,the Popes 
Lepate, in a National Synod held in St. Pauls, 
Lindon, in May 1268. fays to. this matter, Cum 


autem (fays he) ratione viſitationis procuratio See Cauſa 10. 


dibeatuy,” fi quid exequatur wel recipiatur hy- 4-\.Relata to 
J'7 7 4 the ſame pur- 


juſmodi ratione ceſſante , jam male recepti & = 
mdebiti nomen ſubiit. Cum igitur intellexerimus " 
quod plerique pralati procurationes @ ſubditis 

EX7 gunt , 


2.38 The Parſons Connſelloz: Parti 
exigunt , licet wviſitationis Officiuam non impe; 
dant ; nos tam Eccleſiarum indempnitati quay 
* prelatorim ſaluti conſultius providentes, &, 
ſtriftius inbibemus, ne quis eorum procurati- 
nem, que ratione viſitationis debetur , ah F+ 
tleſia quacunque recipiat, niſi cum eidem nij 
tationis officium impendit ; qui vero receer 
donec reſtituerit , ab ingreſſu Eccleſia Be 


1 
So that it appears by theſe Canons, the Arch 
Deacon, when the Biſhop viſits, ought noty 
have Procurations , but is expreſly forbid 
exact them. Now how far a Cuſtorh (hl 
prevail againſt a Canon (I mean ſuch Cuſkn 
as the Eccleſiaſtical Courts allow of fory 
years continuance) belongs to the determins 
Concil. Later. tion of the Canoniſts. And the Author tells, 
4-ſub Innocent. 9,9. 25 from them, that that Cuſtom is kad 
\& erg ” rationabilis,and by conſequence inwiolabily, 
Gregories De- that is binding, Que nec divino juri cone 
eretals cap. ad ditit nec obviat Canonicis inſtitutis . 
noftram audi- JT could fay much more to this purpoſe, but 
entiam de CON- {+ belongs to the Canoniſts , to whom [I leije 


ſuetudine cauſa . 
I 0.4. I . 


relata. But if the Author intend ſuch Cuſtom ws 
allowable at Common Law, when he ſays C 
nons catinot be of ſuch force as to annihilat 
arid overthrow National Laws and Cuſtans 
I muſt grant he is therein very right. 
\ . But in this Caſe there can be no ſuck Ce 
ſtom ; for every Cuſtom allowable at the Cor 
mon Law muſt have its commencement 
| ODOR . the firſt year of R. 1. which was, Anno Don. 
has Snanny 1 189. but the Decree of Pope Beneditt Xll 
ki. 5.de cenk@. Which firſt gave way to commuting Procure 
bus,&cs tions into Mony Volentibus , was about the 
| yet 


am a ww © wc © 


un 6s wed IA. cs woes os oo aw aa yo 


__ 2 a KK co ££ficunu.ac am - oo mac coaac_ meal @326Q. co 


bu 
by 


SR ERLSS” SEP 


| Chap.15. Oz Law of Tythes. 


41 337. and Mony payments in lieu there- 
of were not ſetled .here in England of long 
time after 3 and therefore they cannot be 


"claimed by any Cuſtom or Preſcription at 


Common Law. 
For the Caſe of Proxies in Ireland , which 


he youches forth of Sir Fobn Dawes Iriſh Re- 
ports, I conceive makes nothing at all to this 
__ - for it is not at all moved in thar 

, whether there were a double proxie due, 
the one to the Biſhop when he viſits, and ano- 
ther to the Arch-Deacon that fits ſtill: But I 
preſume the Author makes uſe of that Caſe to 
prove, that: Procurations may be due ratne 
viſitationis, when there is no Viſitation ; And 
I will agree they may by AC of Parliament ; 
and in that Caſezthere is two Acts of Parliament 
for them. 


But Sir William Caples Caſe , vouched in Co.4. 


Latterels Caſe, may be conceived to make 
ſmething to this purpoſe, where the Caſe ſhorr- 
ly is, That one held his Land #nter alia by the 
Rent of Five ſhillings pro wardo caſtri, and 
n ayowry for this Rent, the Tenant plead- 

3 that the Caſtle was down, and therefore no 
Rent due, and upon demurrer adjudged againſt 
the Tenant: and very great reaſon , for the 
Rent was reſerved in reſpect of the Land, and 
not in reſpect of- the Caſtle, for the reſervation 
of the Rent is Reddendum inde, that is, for the 
Land Five ſhillings annuatim pro wardo ca- 
fri; and the ſaying the Caſtle is down does 
not anſwer the deber , but if the Land for 
which the Duty ariſes be evited by a more 
ancient Title, the Rent is gone: fo that this 
Caſe being rightly underſtood makes __ 
the 


© 
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the Arhc-Deacons rather than for thein ; ior in 
their Caſe the armual payment is paid for Pris 
curations. Procurations are due,ratione viſitatis 
zis ; then when the Biſhop that has the ancient- 
er right to viſit,inhibits his Deputy,and'does the 
work himſelf,to whom does the wages belong? 
- And note, that by the Canon Law no mar 
may preſcribe ro be free from  Procuration 
ratione Viſitationis. | 

Here I could willingly end my diſcourk, 
for I doubt I have faid enough to diſplak 
ſome : but no good man ought ;,\ nor | hop 
will take any offence at what hiagbeeh ſaid; o 
at what I am about "to fay ;%and- therefore | 
ſhall add a word or two concerning the Arc 
Deacons and their Viſitations. © * * 

Tt appears by what has been faid , that vr 
the firit Six hundred years after Chriſt, the 
ſhops in their own perſons viſited ; cunfiar 
duceſes f oneyy br ſuas ſmgulvs annor, ad 
they had ſeven Deacons in every Ciry, that 
Diocels to a(ſiſt them. After that they had A- 
thority in caſe of ſickneſs, or other publick 
concerns, to delegate Pricſts or. Deacons to 
aſſiſt them :. and thereupon, as ſhould ſeem, 
they cantonized their great Dioteffes into Ard 
Deaconries, and 'gave - them Commiſhons 
vilit and inquire, and to give them an accowit 
of all at the end of their Viſitations , as is bs 
fore related; ' and the Biſhops reſerved- the 
third year to-themſelves to viſit their Churck 
es, and thereby to inform themſelves how the 
Arch-Deacons,their ſubſtitures, performed the! 
duties, how they domineered over the Clergy, 
and were reduced to their true meaſures. You 
have heard after upoa complaint of the mn 
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ſony, they ang: others uſed in_their Viſirations 

by their exceſſive numbers of Attendants, in OW 
neoft the Councils of Lateren the number of <0 

their Attendants were limited, and by Canons |; 7 _ - 

of 'our own ſeveral reſtrictions have been made 

againſt the exorbitances of Viſitors: = 

| By ohe Canon in the. time of Archbiſhop Ut ſingula Ec- 

Langton ,. they are commanded that in their <lialtica. 

Vilications their Attendants ſhall not exceed . 

the number limited in the general Council. of 

Lateran (whereby an Archbiſhop in his Viſita- Cap.cum Apo- 

tion is allowed forty or fifty Men and Horſes, {91s 

a Biſhop twenty or thirty , ArclyDeacons, five 

or ſeven ,- an Arch-Prieſt two.) And further 7, 2456: fb 

reſtrained, the Vikitors ,' that #hey fhould in» Alt 3. cap.4. 

ite no--body. to; their Viſitation entertains * 

ments. - ,-.-. - | 
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But this did nox do the work intended in Q2*""is lex 

24; | caling the Clergy ; therefore afier-in the time "EE 
nd | «f Strazford Archbiſhop by the, Canon before 
ts, | frmembred it is further provided , that it any 

As Bl pres viſitare woluerit Eccleſias. una dies pro- 
lick | aratione unica in victualibus wel. pecunia, ad 

to I qua omnes & ſmgulas ſic die unico viſitatas 
en, Nl 10portionabiliter faciat contribuere , prout tra- 
«<} i 43: Canones, ſit contentus. - Es {s notte pr ece» 
to | dnte.. vi/itationem. in quavis Eccleſia, facien- 
nt if endam ad fumprus Rettorss: (eu' Vicar wiior 
- be. if tad),  [euu, die w1ſitationis tn: prandio ſteterit, 

the | cx eiſder, eram aſtimationem [umpruumn 
«> | 0uju/amod; in procuratione., ſi eam in pecunts 
the © 2:ſtans licite  duxerit exigendam ,  computare, 
ther | /evalocare, wel pro ea i tata. ftudeat compenr 
rgf, ſare., Ita quod nec ultra ſumprus hujuſmod ſ0- 

You 


ocurationem in pecunis., nec ampljus 


quem deduttis eiſdem ſumpribus de procuratione 
| = mn 
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in pecunia exſolvonds ſupererit, pr aſumas re 


| Nr vel exigers quooiſmodd. Si quis autem 
[ 


Naturalis diſ- 
politionis. 


aliter fecerit, donec mage y; den 
ab ingreſſu Ectleſienoverit ſe um. 

And likewiſe by the before TcntlomTs 
cree of Othoboy it'is ordered, that" Bifhops and 


' other inferiour Officers in their Viſitations, i 


' ſuperflua comitiva (eu evittionum numero, 


ias in expenſis gravare ſubditos non preſs 
mant nltra quantitatem & numerum deter 


 watum in conſt itutione Innocentii Pape quari, 


Vas Elections 
ub1 ſupra. - 
Extravag. Ls. 
dc cenhbus. 


"me 


Bur Pope Benedi& the XII. good Man,mat 


- an Edict or Conſtitution Decretal, whereby ke 


ſettled what every Clergy-man,&c. ſhould 
by way of Communation in lieu of their 


- curations, and this was about the year 17}. 
But the good ' Pope left in the Election of the 


viſited, whether they would pay their Proc 
rations in Mony or ViQuals: be it was oy 
after, as ſhould ſeem, before this Decreews 
generally received in England ; (which mak 
me believe the Arch-Deacons were more mv 
derate hore: than-elſewhere.) For when Lad 
wood publiſhed" his: Provincial Canons, whid 
wes about the year 24.2.3, it was not 
Teceived in Empland, which was almoſt a-hur 
dred years after. Bur the certain time that Po 
curations here”, in England were turned-in 
Rent I cannot find out : But the effect of the 
innovation was, that when Procurations wet 
reduced to an annual Rent, the Viſnraws 
were degenerated into an Awdit of receipt, 
and called a Viſitation where the Parſon dra 
up a thing called a Prefentment i 
(omnia bene) which by the — 
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delivered to the Viſitor or his Deputy,and Pro 
curations paid,and the Viſitation is ended; when 
for the maſt part nothing is well,or as it ſhould 
be: The Churches kept like Swine-ſtyes (I 
xg pardon for the-compariſon, I wiſh it were 
not too true) the Floors broken up, the Win« 
dows broken down, the Church and building 
ing. to the Parſonage and Vicarage 
Houſes dilapidated , the Parſon Non-reſident, 
Pews in the Church builr ſo high and diſorders 
ly that the behaviour of the People therein 
cannot be obſerved, Books and Ornaments of 
the Church wanting, or imbezeled ; and it is 
likely the Parſon: and Church-wargens 
ſiould pteſent theſe things ,, when themſelves 
are commonly moſt -in tault ; and beſides the 
Churches, the Church-yards how are they 
ulsd, their Fences neglefted, Swine rooting in 
them, Muck-heaps thrown in them, and pro- 
plane gaming and other debaucherics uſed in 
hs + 6h x peg | 
There was complaint in, the Council of T5- Canſa 16::*:; 
ledo, Quod quidam: Epilcopi negligebant ſuas Relata elt. 
yerochias wiſitare ſimgulis annis ad predican- 
dim & ad confirmanios pueros , procurationes 
tamen exigebant , ac ſi Eccleſias viſitarent : 
ru ex avaritia & negligentia procedat. 
There it was decreed in that Council , «t bog 
de ctero non faciant Epiſcopi , ſed ſolicite && 
diligenter greges viſitent, cupiditatem vitanes, 11 
negligentiam dimittentes. 
Certainly if there was cauſe of ſuch com- | 
plaint in thoſe 'days,there is much more now. 
] do not ſpeak this, as though it were now 
4 Duty incumbent upon the Revercnd Biſhops 
to vile in perſon Eccleſiatim; their age and 
R 3 great 
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By the Canons 
of King James 
they are to Vi-. 
ſit every year. 
Can 86. 


Othobon. cap. 
Naturalis dif- 
Po.1tionis. 


See Seldens hiſt, 
of Tythes 2.19, 


222, 224- 


4 Concil. Tolet. 
C37. 
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great imployments, and the Canon gives them 
leave to do it by their Subſtitutes the Arch- 
Deacons: but if their Lordſhips would be 
pleaſed to enjoyn their Arch-Deacons td viſit 
every third year Eccleſiatim, when their Lord! 
ſhips hold their triennial Viſitations, and give 
their Lordſhips a perſonal account how .v 
found all things, it would work a great refor. 
mation in the miſcarriages before-mentioned; 
and the Arch-Deacons would certainly be rex- 
dy to obey ſuch a command, Ne magis vide 
antur Iucris pecuniariis inhiare, quam Ecclefs 
arum velle conſervare ftatum, & ſalutem any 
marum quarere; and then it were reaſon they 
ſhould have their Procurations that year alſo. - 

The ſame worthy Author that has brought 
me into this diſcourſe, tells us of anotherc 
by the name of Pertecoſtals , or Whitſ 
Farthings ; theſe are but a Charge upon ſome 
(07. Churches , where by Cuſtom they 

ave been paid,and ſeem to be of the narure of 
offerings : But I have never met with any thing 
more of them, than what I have received from 
that learned Author. 

Laſtly, I will conclude with an accidental, 
but a grateful charge , which is, 'That if the 
Founder or Benefator to a Church, or their 
Poſterity , becomes necefſitous, they are from 
the ſame Church to receive relief. Sz enim om- 
nibus alizs (fays the Canon) neceſſitatem ſuſti 
nentibus pro ſolo religionis intuitu in uſum re 
Eccleſiz largiuntur, quanto magis conſulen 
eft, quibus retributio debetur ? 

Alltheſe charges and more the ſecular Clergy 
undergoes , which takes away a conſiderabk 
part of theis Revenues, 
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CHAP. XVI. 


The Sixteenth Chapter ſhews, how fav 
Preſcription will prevail in the 
the manner of Tithing,and in what 
Caſes the Parſon,Vicar, tc, ſhall be 
bound by a Modus decimandi, 


HE Canoniſts, and thoſe that are of The force of 3 
opinion that T'ythes are due jure divino, Modus deci 

decry all Cuſtoms and Preſcriptions that either 9226 in Tick- 
diminiſh the Tenth part, or acquit the whole; [71,4 .. 
for in truth, no Cuſtom or Preſcription , can qQuoniam - 
ma which is politively againſt the Law of A verbo 
redemptionem. 

And that is the reaſon why it is frequently Co. ſel:# Caſes, 

faid in our Law-Books, that the Eccleſiaſtical 45- 

"_ will not allow a Modus deciman- P!** 79-P'49- 


But the Common Lawyers allow T'ythes Commen Law 
to be due Fure Divino ſecundum quid, that is, ESAS 
; ! 2 differ concern. 
quoad ſuſtentationem cleri, but not quoad dect- jy co, 
mam aut aliquam aliam certam partem ; and &c, 
therefore they allow of a manner of Tithing 
which diminiſheth the Quantum,or a Cuſtom of 
not Tithing for this or that particular thing, ſo 
there be a ſufficient maintenance for the Clergy 
belides ; and. of the. ſame opinion are ſome of 
the moſt eminent School Men. And in this, asin Tho.Aq. Sum, 
all other things where the Common Law, and 2.2. 9.87. 
Canon, or Eccleſiaſtical Laws difter, the Cam- **'+ 
mon Law is to he preferred; for no Canons are 
offorce iuEngland,which are contrary or repug- 
R 3 nant 
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St.25 H.%, nant to the Laws, Statutes and Cuſtoms of this 
Cap.19.fue- Realm, or to the damage or hurt of the King 
Prerogative Royal ; but all other Canons Pre. 
vincial ſtill remain in force, and are confirmed 
by aStature made in the 25th Year of H.$, 
The difference The difference hetween Cuſtom and. Pre 
at mg Cu/tom ſcription ] have ſhewed before in the Thir- 
ora 17414 teenth Chapter. n- 
756 Comm But before I proceed upon this SubjeR , [ 
Law vinai- muſt beg leave of the Reader to ſay ſomething 
gated. more in vindication of the Common Lay, 

which in this paint I conceive does not differ 

materially from the Eccleſiaſtical and Chi 

Law ; for if I do not very much miſtake th 

Lindwood c. Canoniſts and Civilians , they do at this dy 
Quoniam prop- allow of real compoſitions in diſcharge d 
er vere. Res Tithes, that is, where the Parſon, Patron and 
©0:"-977% Ordinary do by deed agree to accept of a cs 
tain Sum of Mony yearly , or ſo much Land 

or other profit in diſcharge of the Tiths 

growin:; 2nd ariſing upon ſuch Lands as they 

agree for. Now what is this but a Mods & 

| cimandi? and a Preſcription to maintain ths 

3 E.4.13->" Afodus is no more, than a ſupply to prove 4 
Nee. real compolition, which was made' beyond al 
memory and loft z and it were againlt all jx 

ſtice and reaſon that if a man ſhould be plus 

= dered of, or loſe his Deeds , that he ſhoull 
Seld liſt De- thereby loſe his Eſtate. And it muſt neccf]zilj 
be intended, that every Modus decimandi thit 
has: continued time out of mind, muſt have4 

reaſonable and legal commencement, and mult 
} be intended that it began by a real campol 


1 Inſt.344.2;. 


i A Rent-charge cannot be created but by 
Deed, and yet it may he claimed by Preſcrp 
77 9s ond 6-3; | tice 
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tion, ſuppoſing a Deed preceded : the like Law 
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is of all Commons, &c. 

Sir Thomas Ridley , a learned Civilian , in P-181. 
his view of the Civil and Eccleſiaſtical Laws, 
inveighs againſt Prohibitions,and the Common 
Law in caſe de modo decimandi; and endea- 
yours to infinuate to the Reader, that the Spiri- 
tual Courts allow Preſcriptions de modo deci- 
mand, and that the Common Lawyers do the 
Spiritual ay ny rout rom go afhirm the con- 

» But he himſelt in the next precedent , ,, 

Seftion tells the Reader, that a Preſcription to men 
pay leſs than a full tenth part, is bath inl{t pter verbo re- 
the Canon Law, and againſt the Law of God demprionem. 
it ſelf. Now in every Preſcription de modo ——_ 
decimandz, it is to be intended the rate T'ythe jv. Lies 
was the full value of the Tythe at the time of quoad decimam 
the Original compoſition ; for it cannot be praſcribendum 
preſumed that the Biſhop, Patron and Ordi- v«| retinendum. 
nary, would make a compoſition to the preju- _ _ oy 
dice of the Church, and if the rate Tythe do ,..;, ery. 
not now reach the value, it is to be intended gine locorum 
thar cither the Tythes are improved , or elſe quod laici mi- 
that Mony is now become of leſs value, which 14s folvant 


makes the preſent inequality. ons pn 
Put the caſe then, that in the timeof H. r. ,,...4:n in. 


(for the purpoſe) the Lord of the Mannor of troduci, quia 
Dale ks a real compoſition with the Parſon cſler contra jus 
of D. that he and his Heirs for ever, then after ©vinum- 
would pay to the Parſon and his Succeflors 

Five pound yearly, for the Tythes of his De- 

meſns; and this Compoſition was confirmed by 

the Patron and Biſhop as it ought , and Five 

pounds was the” full value of the T'ythes at 

that time. I think it will not be denicd me 

but this was a good real Compoſition, and that 


R 4 it 
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if afterwards the T'ythes had become of leſ 


yearly value ,, the Lord of the Mannor had 
been bound by the compoſition to pay the 
Five pound per Annim; then ſuppoſe on the 
other hand, that the Lord of the Mannor after 
this compoſition being thereby encoyraged , 
made great jmproyenient of his Demeſhs , by 
which the Tyrhes are become of much greater 
yearly value, or that Mony by the diſcgvery 
of the Weſt Indies (as the truth is) be become 
of leſs value: Is there not then the ſame reaſon 
to bind the Parſon, as to bind the Lord in the 
other caſe? which being granted, as in all Ju, 
ſtice and reaſon it muſt : and the Lord having 
no other evidence to make good his bargain 
but his compoſition, and that in the late War 
was plundered, or his Houſe, and that by acci 
dent burnt, miſlajd or imbezeled ; ſhall he there, 
fore loſe his Compdlition which he muſt now 
be forc'd to claim by Preſcription (his Com- 
polition being loſt). becauſe the T'ythes are of 
preater yearly value "than Five pound , as the 
Civilians would have him, or ſhall he be ad; 
mitted to maintain his right by the Common 
Law. I appeal to the judiciousand indifferent 
Reader, which is more juſt? Now the Judges of 
the Common Law well knowing what the 
Judges of the Eccleſiaſtical Courts will do in 
this Caſe, and likewiſe that at this day there is 
no rate Tythe can come 'near the true value 
of the Tythe Wheat about the time theſe 
Compoſitions were made , not being perhaps 
above Twelve pence or Two ſhillings a Quar- 
fer, and now for the moſt part twenty times 
as much {( not becauſe Wheat is of greater 
value than it was, but becauſe Mony is of oy 

| | i A wy they 
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they do -in -this caſe frequently grant Prohi- 
bitions to try whether there be ſuch a Cuſtom 
or no ; und i they find there is no ſuch Cu- 
ſtom, they ſend the cauſe back by Conſultation 
ro the Eccleſiaſtical Court to be there deter- 
mined; bur if they find there be ſuch a Cu- 
tom , they will not truſt the Eccleſiaſtical 
Judge any more with jt, but leave the party tg 
take his remedy for the Modws in the Eccleſi- 
aſtical Court. And for the very ſame reaſon 
Prohibitions are granted upon real compoſiti- 
ons. And by the Eccleſiaſtical Law Tythes 
are due of Minerals, Turfs, fiſhing in the Sea, 
&c. which the Common Law denies ; and 
therefore if Suits be in the Eccleſiaſtical Courts 
for any of theſe things which are due by the 
Spiritual, 'but not by the Common Law , the 
udges of the CommonLaw do grant Prohibi- 
tionsto ſtay their proceedings. 


And St.German in the Dofor and Student Lib.2.cap.s 5, 
puts this Caſe, That if it were ordained for a £1574 


Law, that all payment of T'ythes from thence- 
forth ſhould ceaſe , and that every Curate 
ſhould have a certain portion of Land affigned 
to him, ora Rent or Annuity which ſhould be 
ſufficient for his maintenance and thoſe that 
ſerved under him, or that every Houſholder 
ſhould give a certain ſum to that uſe, that this 
were a good Law, and grounded his opinion 
upon this ſaying of DoGtor Gerſon, a great 
Door in Divinity , Solutio decimarum ſacer- 
dotibus efÞ de Fure Divino quatenus inde [uſt en- 
tetur ;, ſed quoad tam hanc wel illam aſſignare, 
aut alios in alios redditus commutare , poſitivi 
Juris exiſter, | | | 


. And 
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And this commuting 'Tythes into annua] 

Salaries is frequently praQtifed in the Proteſtant 

Churches beyond Seazas I have been informed, 

Preſcriptions And theſe Preſcriptions de modo decimand; 

are confirmed are not only allowed by the ancient Common 

by Parliament. T 1ws of this Realm, but confirmed by AR 
Parliament. 

St.2 E.6.c.1z- For by the Statute of 2 E. 6. it is enafted, 

that no perſon ſhall be ſucd or otherwiſe com- 


elled to yield, give or pay any manner q 
7 thes, ng any te, Lands Temas 
&e. which by the Laws and Statutes of thi 
Realm, or by any Priviledge or Preſcription ar 
not chargeable with the payment of any ſuc 
Tythes, or that be diſcherged by any compoſetim 
real, And having ſaid thus much in vindia- 
tion of the Common Law , I ſhall proceed 1» 
ſhew what Preſcriptions and Cuſtoms, de mods 
decimandi wel de non decimando are good and 
allowed at Common Law. 

Who may ns Firlt, no Lay-man can preſcribe in non de- 

preſcribe innon mando, that 15, to be diſcharged abſolutely of 

decimando. the payment of 'T'ythes,and to pay nothing in 

Seld. bilt. De- Jeu thercof unleſs he begin his Preſcription, in 

Ralls 1.653. © Religious or Eccleſiaftical Perſon, and derive 

937 a Titleto it by Act of Parliament. 

Who may pre- But all Spiritual and Religious Perſons, s 

ſcribe in non Biſhops, Abbots,Priors, Deans;Prebends, Parſons, 

decimando. Vicars,&c. may preſcribe in non decimandoand 

nn Ph * their Farmers may make uſe of ſuch Preſcrip- 

Co type tions to free themſelves from the payment of 

«2, EVEIQUE 

Wincheiters Ty thes. 

Caſe. "And hence it is,that the Parſon orVicar of one 

Rolls 1.653. \Parifh,that hath part of his Glebe lying in ano 

—_ --, {ther Pariſh, may preſcribe in non decimando for 

We > ft, thatis, as hath been ſaid, to be free fon 

l 
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che payment of any manner of 'Tythe- for 


1 

But Church-wardens who have Land be- Church-war. 
longing to their Churches cannot preſcribe in 4% "- 
nou decumando, becauſe they are neither Reli- 
gious nor.Spiritual perſons. 

It hath been held that a Biſhop may prc- Rolls 1.653. 
ſcribe that he and his Tenants for Life, Years, **7- 


and Will, and his Copyholden have been * £027,007 


freed from the payment of T'ythes ; the reaſon bo fad rod 
alledged is, becauſe it might commence by a Tenants. 
real compoſition for the whole Mannor. And 
inall caſes where a Spiritual Perſon preſcribes Rs 1-65 3+ 
in non decimando his Tenants and Farmers ;" 45.4 
ſhall rake the beneht thereof. 
But if any of the Abbots, Priors, &c. that 

came to the Crown by the Statute of 27 H.s. St.27 H.$.c.28. 
were diſcharged of the payment of Tythes by Rolls 1.654. 
Preſcription de non decimando , yet the Paten- }'; c01tra. 
tees of theſe Lands ſhall not have the benehir —— 
of ſuch Preſcriptions,but ſhall pay T'ythes. 

' Neither can the Kings Patentee be freed 3.5.7 
from the payment of 'T'ythes of thoſe Lands ey. 
which the King whilſt he had them in his own Hetley 52.60. 
hand preſcribed to be freed from the payment Cv-Car-94. 
of T'ythes, becauſe it is a Perſonal diſcharge —_ oy 
in the King , for the queſtion ariſing upon of 
Lands difatoreſted, there might be ſeveral rea- 
ſons why he paid no T'ythes; firſt, becauſe the 
grounds were depaſtured with Beaſts fere 2a- cyo. Car.94. 
ture for which no T'ythes were due , or for Dubirarur , 
that the King was not bound by the Decretal Idco quzre- 
Epiſtle of Pope Innocent the Third , who ſer- 


ed the Parochial right of. "T'ythes, or by reafon 


the King being a mixt Perſon might preſcribe 
in non aecimande. 


Nit 
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But the Kings Patentees of thoſe Abby 

Lands that came to the Crown by the Statuteof 

31 H.8. may take advantage of a Preſcription 

de non decimando in the Abbot, Prior, or other 

Religious Perſon by the force of that Statute, 

and the enjoyment of the lands ſince the difh- 

lution freed from the payment of Tythes du. 

A Couytry may ring memory, is a good pruof 4 poſteriore, that 

preſcribe in the Abbots,Priors, &c. held the ſame diſcharged 
Lib.lntr. tit, from the payment of T'ythes. 

Prohibit, The Inhabitants of a County, Hundred or 

Co.2.44.bbo Country, as the Wilds of Kent and Suſſex may 

Dot. St.l-2. preſcribe not to pay T'ythes of Wood , Milk, 

+ (ghd . or any other particular thing, ſo there bez 

Rot 474” competent Livelyhoud for the Clergy beſide 

H.1o,11,12, But every Lay-man may preſcribe de mods 

T3. decimandi, that 1s, that ſuch a Man being Lord 

ſer + 99 of ſuch a Mannor, and all thoſe whoſe Eſtate 

Jecimandi, HE bath in the ſaid Mannor, have from the time 

Co.2.44.2'.* b,, Whereof the memory of Man 1s not tothe con- 

CroEl.599, trary, had and enjoyed to his and their own 

158,784 uſes all the Tythes ariſing, &c. within the faid 


Mannor, paying fo much yearly to the Parſog 
of D | 


Cro.El.7 84. And a Lord of a Mannor may preſcribe for 
Noy 132. himſelf, and his Copyholders, for they are part 
of the Demeſhs of the Mannor or the Copy- 
holder may preſcribe in the name of his 
Lord. 
Hqb.4o.” 41.9% If a Modus decimandi be to pay two things, 
A Modus'® 1; two ſhillings for a Park , and a ſhoulder of 
pay "1 every Buck kill'd in the Park, and all the Dear 
and one fail:, : —_ p « 
| die or are kill'd up, yet notwithſtanding the 
Preſcription holds good for the two Shil- 
lngs. 


But ' 


A wiyiso - &. © 
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But every Preſcription and Modus muſt have Hob. 43.” 
a Continuance , .for it cannot: be good at one £7e/riptions 
time, -and aſleep at another , neither can a 2 "ſep. 
wilful denial deſtroy a Modus decimandi: 
and it is taken for a Rule in Dr. Leyfield and _ fo 
Tiſdal's Caſe, that where no T'ythes are regu- Houſes, & 
krly and legally due, as for a Houſe, &c. there 
can be no Modus decimanidi alledged. 
And yer it hath been held, that a T'ythe by Co.11.162, 
Preſcription may be-paid for a' Houſe, becauſe Hob.1 1... 

i might be-due' for the Land before the Houſe ,=s 
was built. Ideo quiere. . | wg _ 
A Modus to pay Tythes without the view Hob.1 05: 
of the Parſon is not good, becauſe it conduces Rolls 1.65 1. & 
to fraud, . and .is now againſt an Act of Parlia- !$917,18,19. 


ro.El. 446. 


ment. h 
So a Modus.that becauſe you have paid your = a elett Caſey 


Tythe of your Cows, you have been freed of More 454. 
the T'ythes of Oxen, Steers, Heyfers, &c. is 
tlot.good ; that is, to pay your 'T'ythes in kind 

of one thing, thereby to free another 'T'ythe. 

=Bur where Tythe is only due by Cuſtom, as Noy 108.7. 


fir Fiſh raken in the Sea, there leſs than a tenth 


part may be good. 
* And it hath been held a void Preſcription to Cumberlands 
FY.4 Load of Hay yearly in diſcharge of al] £-/e. per Rol. 


Tithe Hay,that is,to pay a part in diſcharge _ fray 
of the whole. | Ptrons de —_ 


- $o for a Pariſhioner to 'preſcribe that he, decimandi. 
&c. has time out-of mind repaired the Church, = Leo.. 7 0.are 
and by reaſon thereof hath been diſcharged 8%: 
of the payment of T'ythes , is no good Pre- 
(cription, for the Parſon not being bound to 
repair the Church has no recompence-, but 
if it had been, that he had repaired the Rolls 1.549. 1, 
Chancel , and in conſideration thereof had $3.9: 

been 
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Wal and 

Rolls 1.648. 

CeloG49.0-7. 
4 


Rolls 1.648. 
Gd. 


Rolls 1.649- 
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| been freed of the payment of  'Tyrheszhat had 


bcen-a good: wodary rao patet. . 

It hath been held a good Preſtription, that 
the Pariſhivner hark time out ob mind; paid: the 
Tythe Wool of all the Sheep: he has ſharn, 

h never fo lately bought in, and in: cons 
fideration- thereof hath been freed of the pay- 
ment of the T'ythe of thoſe he.had fold before 
Shearday. 6161 « TORE. 

It hath been held a good! Preſcription, tg 
have paid-rthe Tenth-Fleece or Pound of Wool 
ſo there were any allowance for the-odd Fleeces 
or odd weight. 24 

It hath been adjudged' a good: Modus, that 
in con{ideration-the Pariſhioner-hath ſhora and 
wound the Wool to be free of paying Tytha 
of the neckingsand birlings withour fraud. 

It is a good Preſcription',. that the Pariſhio- 
ner hath time out of mind paid a hallpey 
for every Lamb fold' before. _ » butt 
- —_— ſell his f nome FAU _—_ 

w days re May-day, on purpole to 
fraud the Park's. Gee % is no. good: dif 
charge. | 

A Preſcription to pay Wool in kind, if keyt 


till Clipping-day, but if ſold; before, to pay 


halfpeny a Fleece, as Mr. Marſh reports, wa 
held no good Preſcription, tamen quaere. 

It hath been held a good Modus, that incon- 
fideration that the Pariſhioner hatty mowed, 
reaped and' ſhockt the Com , and paid bs 


* 'Tythe in the ſhock, rhat he hath been freed of 


the payment of any Fythes of the Rakingy 
but as Sir Edward Coke ſays, there needs n0 


Modas as to Rakings without fraud. 
To 


8.*?*238 6&2 
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To preſcribe to have paid the Tenth fheaf Rolls 1.648. 
or ſhock asir falls our, A ow good Preſcription 2.6. 
to free the Pariſhioner of any other T'ythe , it 
being no more than is due. 

A Modis that in conſideration, that the gy, ;.5,9, 
Paniſhioner hath ſowed 5 reapt, bound and ſet d.g. ; 
upthe Corn: one year to be free from the pay- 
ment of — the next year of the 
Land, was hel » Famen quare. 

Bur it is no good conſideration, that in con- gg1ls 1.650: 
fideration the Pariſhioner has plowed, ſowed, 4.14. 
mowed, cockt and ſet out the T'ythes of parrt, 
that therefore he ſhould be: freed of paying 
Tythes of a ſmall parcel left ſtanding. 

A man nny preſcribe to pay the 'Tenth Acre 704. 
or Rood of Wood ſtanding, and the Parfon, Rolls 1.648. 
&c. cut it himſelf , as is uſed in ſome parts of Þ-7- 
Lincolnſhire. 

It hath been held a good Modus to pay one Calves and 
Calf at ſeven, and if under,a halfpeny a piece, Milk. 
and if he ell any Calf ro' pay the renth part, , 
of the price, and it hath been held a good ., © * 
Modus to pay Tithe Cheeſe from May-day till 


Michaelmas to be diſcharged of the whole gots 1.6 51. 


Tythe of the Cows , and no 'T'ythe is due-for 9.19. 
Cheeſe but by Cuſtom', and rhe labour of Cto-El.6og. 
milking and making into Cheeſe is added , 75* 
whereas nothing but the Tithe of Milk is due 

by Law. 


But it'is no good Modus to pay for every rolls 1.651. 


milch:Cow rwo pence, and for every Calf &17. 
one -peny, in” diſcharge” of the 'Tythes of all 
other Cattel', -but it 1s a good Modus for the 
Calves and' Milk only ; ſo a Modus to pay a 


Tithe Calf in fatisfation of the Tithe of all Rolls r.csr. 


manner of Cattel is not good. d.18, 
A 


—C 


256 
Eggs. 
Rolls 1.648. 
C3» 
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A Modus to pay thirty Eggs in Lent in ſai(. 

faftion of all the Tithe of Eggs has been held 
a govd Modus. 


2d infien of It isa good Modus that the Parſon time out 


Tythes. 

Rolls 1.649. 
d.16; 

Cro.El. s $ 7: 

$ E.4.1 4-4. « 
Headland, 
Balks,&c. and 
Hay. 

Rolls 65 0.4:10. 
Noy contra.1 5. 


Hetley 147. 


Rolls 1.650. d. 
13. 


Rolls 650.4. 
I 3; 


Noy 31. 


Cro.El.2 7c. 


of mind hath had ſo much, or ſuch a parcel of 
Meadow or Land in fatisfa&tion and Siſcharg 
of all the Tythes of Hay,&cariling upon ſuch 
Land. | 

It is no good Mods to be free, from the 
payment of Tithe Hay ariſing upon Hades, 
Balks, Greenflips, or- Doals caten by Beaſts of 
the Plowzin regard the Pariſhioner hath fow'd, 
mown, reapt, ſhockt and prepared the Com, 
8c. but the contrary hath been held, ide 
quere. | i 
But in conſideration that the Pariſhioner 
hath made the Graſs growing in ſuch a Cloſe, 
and then paid the Titheof it, he hath been free 
of the payment of the 'T'ythes of the Balks 
and Hades,has been held good. | 

It is not a good Mods that the Pariſhioner 
having ſpent all his Hay upon the Beaſts of 
the Plough, , that therefore he ſhould be free 
from payment of Tithe-Hay. | 

But a Mods that in conſideration the Px 
riſhioner hath cur, dried and ſhockt the Corn 
he hath been freed from the payment of Tithe 
Hay, has been held-a good Preſcription. 

A Modus that the Pariſhioner hath time out 
of mind got Ruſhes and ſtrewed the Church, 
and in conlideration thereof hath been dif 
charged of the payment of Tithe-Hay , has 
been adjudged no good Modus ; but it it had 
been to ſtrew the Parſons Seat, or to deliver 
Straw to the: Parſon to ſtrew the Church, had 
been a good Mods. * 


my £©, ©. =. tk. 
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But a Modve to pay to the Dean and Chap- Syderf 258. 
tees though Spickeml Perſons and Lords of the 
Meaninor, is not & good diſcharge againft the 


| And it hath been held a good Modus, that Rolls 1.547, 
in conſideration the Pariſhioner has made the Þ.1,2,3,4. 
Hay into Graſs-cock , that therefore he hath $4*< 1,2 
been diſcharged of the "Tithe of the After- ONS 
math ; but Sir Edward Coke declares for Law, yob.z ; 0 
that there needs no Modus to be alledged , bur More g10. 
that Afcerrgath is of it ſelf freed from the pay- Crv.El.660. 
ment of T'ythes, and fo I take it the Law is > jn6.652. 
held at chis day. | 
"A Modns to pay the tenth part of all the zee. 
hony and wax of Bees killed , -has been held a Rolls 1.652: 
good Modns for the Tithe of Bees, d.15. 

But there have been ſome opinions,that there 
itno Tithe due by rhe Law for Bees, becauſe 
they are fer e nature. But nevertheleſs both by 
Caſtom and Canon they may be Tithable, and 
fthey are in moſt places. 
A Cuftom or Preſcription to pay no 'T'ythe Herbage. 
fr the H of bred up for the Plow Bulſtr.2.Prics - 
and Pail been allowed to be a good cu- m—————_—__ 

fom : but of this ſee more before in the fifth "TT 999? 

Chapter. | 
I is no good Modus that the Owner of the Gueſt Herſer. 

Land has paid all his Tithe for his Cattel there Roll £6504 
depaſtured, therefore to be free of the Tithe *+ 
Herbage for gueſt Horſes. 

It hath been held that no Tythes ſhall be. repel. 

pa for the fewel ſpent in the dwelling Houſes More 90g» 

the ſame Pariſh it grew, without alledging 

ay Meodne at all. _ 


Z Buy 


2588 
Cro. Car. 113. 
Norton verſ. 


Farmer. T, 4 
Car.1.C.B, 


4 

Rolls 1.6 51.£. 
1,and 4- 
Maſcal verſ. 
Price.P.1 3 Jac, 
BR.R.Hob.3 9. 
Hutton 58. 


Rolls 1.6 5 2.c. 


S. 

More 909.” 
Boothby verf. 
Reynels. 

M.2o Ja. B.R. 
M.1o Jac. ro. 


64!.B.R. 

Hutton F 7. 
Noy 146. 
Owen 3 4'.* 
Noy 148. 
More 909. 


Modus for 
Land. 
Hutton 58, 
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But it ſhould ſeem that in this laſt Caſe 
there needs no mods at all to be alledged, bur 
that for the fewel ſpent in the Owners Houſe 
in the ſame Pariſh , there is no T'ythe due of 
Common right. Ideo quzre. | 
If a man preſcribe to pay fx ſhillings and 
eight pence, for all the. T'ythes ariſing and 
happening in ſuch a Park , and the .Park 
diſparkt and turned to tillage , the Preſcription 
is gone. | » 2551 
But if in this Caſe he. had made his Pre 


ſcription, that in conſideration of fix ſhillings 


'and eight pence yearly paid to the Parſon, &, 


he-bad been freed of all the 'T'ythes arifing 
on ſix hundred acres of Land called D. 
this had been a good Preſcription , and ſhould 
have freed the Park. 
_ So if the Preſcription of -a Park haye been 
to pay fix ſhillings and eight pence, and-4 
Shoulder of every Buck killed in the Park, in 
diſcharge of all 'T'ythes ariſing within the 
ſame, in, this caſe, though the Park. be dif 
parked,and no Deer left,yet rhe modus remain 
and ſhall diſcharge the whole T'ythes, 

And it has been held a good mods to gine 
a Buck%and a Doe yearly to the Rector, &. 
in diſcharge of all the T'ythes ariſing within 
the Park , although they be fer nature: 
and -it ſhall hold though the Park be dF 
parked. | if 

But if the modus have been only for the 
herbage of the Park, andif .it be diſparkt and 
ſown with Corn the mus is gone. | 

If-a Parſon, &c. have had an Acre or pied 
of Meadow ground, time outof mind , indi 


charge of all the Tithe»Hay ariſing upon fuch 
; 7 3 


as B&B YT 7 VOY oe mo gr ee: 


EREFsuEoS EMT; 5B maze Raps Ts., 


> EXT 


- the 


and | dowment is time out of mind , and not to be 
| produced, or where the Vicar hath it ſpecially 
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a Farm, this ſhall. only diſcharge the Hay upon 
the ancient Meadowing, and not the Hay of 
Ground converted from Paſture or Tillage to 
Meadowing. 

But if one have a modzs for all the demeſn Rolls 1.551, 
of his Mannor, and ere& a new Mill,this ſhall <*- 
be comprehended within the modes and ſhall © A 
not pay any T'ythe. TEE 

But if a Man have a mods for all the Hay Rolls 1.651, 
and Graſs upon twenty acres of Land,and con- —_—_ 
verts the ſame to Tillage, or into a Hop-yard, 
he ſhall pay 'T'ythes thereof: So it appears a 
great difference where the modus goes to all 
manner of 'T'ythes in general , and where to 
particular 'T'ythes. _— 

* Where a modus is alledged to pay a cer- * Where » mo« 
tain ſum to the Vicar in diſcharge of any 9us*0 #%e 7icar 
Tythes due to the Parſon, this being a diſpute j ow | ” 6A 
of the right betweea two Clergy-men , ought pl 4 —_ 
to be determined in -the Eccleltaſtical Court, & converſo, 
but it ſeems to be a good modys as to the Pa- More 907. 
niſhioner, and ſo it was held in the Caſe of Cones Selef# 
Pool and Reynels in the Kings Bench. Mich. —_ - 
10 Fac. But Mr.H#/are reports a Caſe to be ad- 14,0, G uh 
judged H. 18 Tac. B.R.that it was no good mMo- 19 Jac. r.6,1. 
ds.and that Henden vouched one Bankes Caſe Modus ro pay 
to be adjudged accordingly. Ideo quere. But it © 74*t 70 he 
leems a good modus, for this being originally Fug " 
a modus between the Parſon and Pariſhioner, Parſon. y 
the Vicar might Be endowed with the 90dus ; 
but this muſt be intended alſo where the cn- 


1 his endowment. 
$ 2 A 
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Yelverton 8. 
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A payment to the Parſon by Cuſtom may be 


contra Bulitr, good againſt the Vicar. 


3.220. 
Leonard. 1.9 4. 
Croke EI. 71. 
Bulſtr.1.220. 
Wintel verl. 
Child, 

M.1 4 Jac.B.R. 


But to pay a rate to the Pariſh Clerk. is no 
good diſcharge of 'Tithes againſt the Parſon 
or Vicar, utileſs the Parſon be bound by Cy 
{tom to find the Pariſh Clerk, nor is a Mods 
to the Parſon a good diſcharge againſt the 


Vicar. 


And fo having ſhewed what Preſcriptions & 
modo decimand; , and de non decimandso, wt 
good and allowable at the Common Law, in 
the next place I ſhall ſhew how a modus deci 
_ or Preſcription may be deſtroyed a 
lo 


= OOO red 


- = TP. Qs 


AP. 
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CHAP. XVII. 


The Seventeenth Chapter ſhews how a 
Modus decimandi or Preſcription 
may be lofi or deſtroyed. 


F a Man have a Modus for a Mill, which is **18 1-652: 
removed of neceſſity to a new place , be- (p15 marry 
cauſe the water invito has changed its courſe, wil deftroy 4 
here though the Mill be removed, the Modus Modus. 
remains. 

But if the Owner 'of ſuch a Mill ſhall of 
his own accord, and without any cauſe of ne- 
ceſſity remove his Mill to a new place, in this 
caſe he ſhall loſe his Modws. 

If a Man have a Modus decimand; for two Ralls 1.652, 
Meſſuages and two Mills to pay twenty ſhil- ** 
lngs per annum, and he erefts a new Mill in 
one of the Meſſuages, the Mods ſhall not 
extend to free the' new Mill. 

There have been Opinions that Unity of Stepney ver. 
Poflefſion, that is , to have Fee-fimple in the Warren. 
Reftory, and likewiſe in the Land to which the *'4* £-3R. 
Modus is annexed , ſhould deſtroy a Preſcrip- 
tion or Modus decimandi. 

But if a Man have four Water Corn-Mills, Sir Jo» Holi 
for which he hath time out of mind paid a Caſe. T.s Jae. 
Modus of four ſhillings per annum , and pulls ** 
down one of them, yet the Modas remains, 


and he thall ſtill pay the four ſhillings. 


S J 
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CHAP. XVIII, 
The Eighteenth Chapter ſuews,by whit 


Conveyances, ' and by what names 
Tyihes may be £/ alta convened 
miſed, Fc. and what Demiſes Par. 

| ſons and Vicars may make of: their 
Glebe and Tythes. 


Feiles 261, R Egularly Tythes at -this day cannot be 
By what con- granted or demiſed but by Deed in 
weyances Tyrics Writing under Hand and Seal, or by matter of 
|. >. higher nature, as Fines, Recoveries, &c. But 
Fnngertord CM 

ver Hawland, in fuch caſes as they are become Lay-fee they 
T.35 El:10.560 may be deviſed by Will in writing as Lands 
per Owen. may, byt they cannot be granted by Copy of 
Cro-£1514-. Court-Roll, becauſethey cannot be parcel of a 

Mannor. | 

Brertyman But 'T'ythes cannot be conveyed or demiſe 
vert. Wood- by any parol agreement, unleſs it be to the 


wing robe = Owner of the Land for one year by way of 
Noy 89.  Tetainer: *and ſome opinions have been, that 


CroJec.137, 13, it is good for more years. [deo quere. 

Hetley 3. T'ythes impropriate are at this day by the 
_— 23?- ſeveral Statutes of diflolution become Lay- 
Bakke » M. fee; and will paſs by the name of Hereditr 
> Gar.xo.179; Ments, but: by the grant of a portion of 


PR, Tythes , the 'T'ythes belonging to a Rectory 
T 0.4.29.2 will not pals. ' 
Yeiver.94,95- There has been ſome Opinions that a man 


Latch. 1 76. 


Noy 81: 121.7, May withour Deed ſell his T'ythes to the Land- 


Yelver.94 95: holder for more years than one 5 but not leaſe 


Brown-2.11. them without Deed. 
jdeo qua. 


Tytke 
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Tythes impropriate may be paſt from one 
to another by Deeds of Bargain and Sale, in- 


rolled according to the Statute of 27 H. $. Stat. 32 H.s, 
they may be transferred in uſe upon good con- ©P-7- 


fideration by Deeds of Covenant to ſtand 
ſeiſed , or by Fines or common Recoveries, 
and may be ſued for by Writs of Afﬀiſe of 
Navel diſſeifin , Writs of Entry , Writs of 
Right , or other real Actions, or by Eje&one 

ME. 

} But upon a Leaſe for Lives of T'ythes, no 
Rent can be reſerved to be recovered at or by 
the Common Law, for no Attion of Debt will 
lie, or diſtreſs can betaken, &* ubi non eFt re- 
medium, ibi non eft jus. 

But upon a denuſe of T'ythes for years a 
Rent may be reſerved , becauſe an Action of 
= will lye upon ſuch Leaſe upon the Con- 
tract, 
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CHAP. XIX. 


The NineteemhChapter fhews, what 
barren Lands are free from thi 
payment of; Tyt hes within the tt 
tute of 2 E.6.cap.13. 


+ Ed.6.ca.t3. JN the Statute of 2 E. 6. there is a Prowiſo ty 
4 Bis this effe& : | _ Rb 
That all ſuch barren Heath or waſte Gruund, 

ether than ſuch as be diſcharged from the 

payment of Tytbes by A of Partiament, 

which befcre this time bave lain barren and 


paid no Tythes by ere the io barren 


we wwe kh wy wi 4 aw 


neſs, aud now be, or bereafter ſhall be improved 
and converted into arable ground or meadey, 
ſhall from henceforth after the end and term 
of ſeven years next after ſuch improvement 
fully art and determmed, pay Tithe of Corn 
and Hay growing upon the ſame, any thing in 
this Att to the contrary in any wiſe notwith- 
ſtanding. j WE ES 
" This Clauſe was added for the encourages 
ment of Tillage and Improvement of land; 
by water or otherwiſe ; and therefore though 
here be no words-of diſcharge of the payment 
of T\ythes, during the firſt ſeven years, yet by 
a reaſonable intendment,. the fame ſhall be dil- 
charged from the payment of Corn and Hay, 
2 Inſt.656*.” for the firſt ſeven years after the Improvement: 
44 93 and thar js proved by the ſubſequent Clauſe, 
Sh whereby jt is provided ; 2 | 
"M0 ANGER That if any ſuch barren waſte or Heath- 
396.” ground hath before this time been charged w_ 
we | | ho 


*” > 8 


AT” Sw, v0  , ©S 
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the any Tythes, and that the ſame 
þ refer smproved and converted into fo 
| for nt mg OWNEr Or OWNers 
thereof ſhall during the ſeven years next fol- 
lowing (ow and after the ſame | lu ts 

kind Z 7 vs 4s Was paid for the 
74 before the ſaid Improvement, any thing in 
a+ ppears plainly by this 

that it a i is Provi 

that it was the hana: of the mw Ks 
Law only to free theſe improved Lands from 
the payment of ſuch T'ythes as were produced 
by the improvement, which muſt be Hay or 
Corn, and no other. 

Next, ſuppoſe a Man have barren Lands 
within this Law which are free from the pay- 
ment of Tythes by Preſcription , real Compos 
ſition, &c. It ſhould ſeem by the penning of 
the aforeſaid Proviſo, that he ſhould pay 
Tythes for the fame after the ſeven years, this 
Proviſo only providing for ſuch Lands as are 
freed by ACt of Parli 

But that doubt ſeems cleared by the next 
precedent Prowviſo in this very Act, whereby it 
g provided. 

That no Perſon ſhall be ſued or otherwiſe 
_—_— to yield, give or pay any manner of 
Ththes for auy Mannors, Lands, Tenementsor 
Hereditaments,which by the Laws and Statutes 
of this Realm, or by any Priviledge or Preſcrip- 
ton, are not chargeable with the payment of 
any ſuch Tythes , or that be diſcharged by any 
Compoſition reel. 


So that this Provi/o preſerves all former legal 
charges. | | E: 
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Dye 170. P.5» 
Co.Ent. 462, 
463- 


CE. 6. per 
Bendlces. 

2 Inſt.6 56*. 
Hill. 9 Jac.C.B, 
ex molicne 


Houghton. 


2 Int.656-- 
More 909. 


The Parſotts Cotnſelloz* Part 11, 
But the great queſtion upon this Law' is 
what ſhall be faid to be barren Heath or waſte 
Ground within this Law, and” Sir Edwatd 
Coke defines barren Land in theſe words. 
** Terra fterilis eff terra infecunda nullum fe 
rens fruttum.” Bur that definition will not hold 
in this Caſe, for" it does appear by the ſecond 
Proviſo, that ſuch barren Lands are intended 
that are barren quyad Apriculturam, that is 
ſuch barren Heath or waſte ground that of it 
own 'nature , without improvement by Li 
Marle, Manure,&c. will not bting' forth Com 
OO Ae carr oats oh 
- But if Ground be not fit for Tillage, ye 
if it be not ſuapte natura barren. it is not 
within this Law. As if a Wodd' be ſubbed 


and grub'd up, and made fit for the Plough, 


and reduced to- "Tillage, it fall pay Tythes 
erra fertili 


preſently ; for Wood-ground is 
&- fecunda. | | 

So if Mariſh', Meadow or other Land by 
ne _— to ſcower the Trenches or Sewers, 


or by ſudden inundation be drowned ; or if by 
11 husbandry or negligence fertil Land beover- 
run with gorſs,whins, broom,fern, buſhes, briars 
Rc. yet they ſhall. not have the benefit of this 
Proviſo, becauſe of their own natures, they 
are fertile and apt,for Tillage, and the Parſon, 
Vicar, wn ſhall not loſe his T'yrhe by theill 
husbandry of the Pariſhioner. - 

If Lands were barren Heath or waſte Ground, 
at-the time'of the making of this *A&, and 
were improved , and had or might have had 
the benefit of this Law, and after return to 
their barrenneſs, the Owner of ſuch Lands ſhall 
not have the benefit of this Law a ſecond time 


upon 


— __— ht. ll. ——Y 
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a ſecond improvement : but I take the 
Law to be otherwiſe, if the Lands had been 
improved before thetime of the making of this 
Eaw, and were then become barren again, for 
there I take it, upon a new improvement the 
owner of ſuch Lands ſhall have the benefit of 
this Law. 

Mariſh Lands new gained from the Seas, More 436: 
and Fen Lands gained from the freſh waters 3.Buft. 16s. 
by ning banking, &c. are not within the 2 Inſt.656-." 
meanting of this Law to be freed from the pay- 
ment of 'T'ythes, during the firſt ſeven years 
after the gaming. 

But the Determination of this point,which is 
or which isnot barren Land within this Statute, 
commonly falls out to be determined by com- 
mon Jurors, which notwithſtanding the Dire- 

Qion of the Judge are ſeldom fo favourable to 
the Churchas they ought. 

This Prowviſo only charges the payment of 
by Corn and Hay after the ſeven years, and the | 
, | cond Proviſo provides only for the payment \? - » wag 
by I of ſuch like 'T'ythes as were formerly paid be- confirnied bythe 
- EI tore the Improvement, for the firſt ſeven years $t.of 2 E. 6. * 
ns, IN after the improvement, and makes no proviſion Canons Pro. 
bis Nl for the payment of other Tythes , ſave Corn %"**": pu 
& | and Hayzafter the ſeven years : So that it may _— Cap, 
Nn, | ſem to imply a diſcharge of all Tythes, but g--oris domna- 
WF Corn and Hay after the. ſeven years: Bur to 6il:s. Cap. Quo- 

this I anſiwer,that there being ſeveral Laws both #i27 propter. 
id, F Statute and Canon made Somerly for the due m_ —_ 
nd payment of Tythes, and no negative words. in thr OTIS 
al F this A& ,-it ſhall not abrogate thoſe Laws to 
t0 JF the prejudice of the Church by implication, 
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Where Tythes 
ſhall be diſ- 
charged by a 
real Compoſiti- 
on, and what 
it 17, 


2 Int.655*.* 
DoR. & Stud. 
L.2.cap. 55- 


Vide Lindw. 


cap. Ruoniam 


The Parſons Counſelſoz: Part 17. 
| CHAP. XX. 


The Twentieth Chapter ſhews, what q 
real Compoſutron is, aud in what 
Caſes Lands fhall be freed of the 
payment of Tythes by ſuch Compoſe. 


tion real. 


Hat which we call a real Compolitian is, 
where the preſent Incumbent. of any 
Church , together with his Patron and Ord: 
nary do agree by Deed under their Hands and 
Seals, or by fine in the Kings Court, that ſuch 
Lands ſhall be freed and diſcharged of 'the 
payment of all manner of T'ythes for ever, 
paying ſome annual payment , of doing ſome 
other thing to the eaſe, profit or advantage of 
the Parſon or Vicar, &c. to whom the Tythes 
did belong : And theſe real Compoſitions have 
ever been held and allowed here in England 
to be a good Diſcharge of the payment of 
Tithes: And from theſe real Compoitions it is 
intended, all Preſcriptions de modo decimands 
firſt took their riſe and beginning , _ 
deubt moſt at this day have grown up 
the negligence and carleſneſs of the Clergy 
themſelves. 

' And ſuch Compolitions may be made bythe 
Pariſhioner alone without the Patron and Or- 
dinary, but it then binds only for the life of 
the Incumbent, and will be avoided by his Re- 
ſignation, Deprivation, or being abſent eighty, 
days in a year , from his Cure,if he have Cure 
of Souls, But 
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Bur it ſeems ſome of the Canoniſts and Ci- 
vilans are of Opinion, that all Compoſitions 
berween the Lay and Clergy to be diſcharged 
wholly of payment of Tyrhes, or to pay leſs 
in recompence than the full yalue, are invalid, 
but otherwiſe berween Clergy-men; but by 
the Common Law, which muſt govern here, 
there is no ſuch difference allowed, but all real 
Conipolitions made as aforeſaid are good and 
valid. Tu 

But note, "that no Compoſition made by Hob.: 76; 

or wordof mouth bnly, and not reduced 
mto writing under Hand and Seal , is binding 
at all, unleſs it be upon Record as by Fine, 
&c. 

But I conceive at this day no real Compo- 
fition can be made to bind the Succeflor of 
the Parſon or Vicar that makes the ſame, for 
they ate now reſtrained by the Statute of 
13 Eliz. to make any Grants other than for 13 Elcip. 16 
qwenty one years, or for three lives, with 
the other qualifications mentioned in the ſaid 
AE. 

So that it ſeems clear to me, that Parſons 
and Vicars at this day, notwithſtanding the 
confirmation of the Patron and Ordinary, can- 
not charge their Benefices* or any thing be- 
longing to them , other than for twenty one 

or three lives as aforeſaid, and that only 

y Leaſes confirmed by Patron and Ordinary 
of things uſually demiſed ; whereupon the ac- 

yearly Rent or more is reſerved. 

So that what has been ſaid concerning real 
Compoſitions is only to be iritended of ſuch 
as were made before that and other later 


Statutes , for I take it a real a_Eg 


The Parſons CounſeUoz: Part 11, 
this- day will only bind the Parſon himſelf, 
whilſt he is Parſon Reſident”, and ſerving the 
Cure, quod nora. 

And it hath. been held, chat if there be 


two Proprietors or Farmersof Tythes , that 
an agreement with the one ſhall bind his Com 


Lindwood cap. Pk Canon Law allows a Compoſition with 
Nuoniam prop- Lay-men for T'ythes received , bur. not for 
ter verbo Re; 'T'ythes to come. 

Gn —— Decretal of Alexander the Third, 
Li.445.cz, Whereby the Pope "caniacms C—_ be 
Statumus. twixt Clergy-mer. Ry: 
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"CHAP. x1 | 
The One :and. Twentieth Chapter 


ſhes, what Monaſtery Lands are, 


or may be free from the Payment of 


Tthes. 


is without Diſpute, that none of the Abby Jones 31 7.7. 

of 188*,* Stat. 
27 H.8.c.28. 
What Monaſte. 
ry Lands ſhall 
be freed from 


payment of 


and Priory Lands, that came to the Crown 
by the Statute of 27 H.3, or before, are freed 
or diſcharged of the payment of Tythes by 


the Statute of 3-3 FE.8,c.8.or by any other Law 
or Act of Parliament. © 

- But in the Statute , of 27 H. 8. there was a 
Proviſo, that notwithſtanding that Act the 
King might , by his Letters Patents under the 

eat  Scal of England. continue any of the 
aid Monaſteries, and that Proviſo is left out of 
all the modern Prints, yr RaFtal .in his a- 
bricging of- that Statute makes ſome mention 

it. | 

Now the Reader muſt obſerve once for all, 
that all Monaſteries under. two hundred.pounds 
per annum were to have been diffolved. by the 
Statute of 27 'H..$. and .are therefore uſually 
called the ſmaller Abbeys, and thoſe of two 
hundred pounds a year and upwards. were not 
diſſolved till the 3 1-year of H.S. and are com- 
monly called the greac Abbeys. 

And upon theſe. two Statutes this Caſe lates. 
ly hapned in the Exchequer Chamber be- 
tween - Walklate Farmer of the Reftory of 
Utexater in the County of 'Srafford to the 
D. of Windſor,and Wilſhaw owner of the Farm 


in 


Tythes. 
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in that Pariſh, that was parcel of the poſſe. 
ons of the Abby of Croxden in the fame 
County, which was one of the ſmall 
fda Cog.. 
was freed ayment Thes, as 
any cer) we" mg and this Abbey was dif 
covered by the defendant Wilſhaw to be con- 
tinued by Letters Patents under the great Seal 
of England, and fo not diflalved till the Sta. 

31 H8.c.1z3; ute 1 H.8. whereupon the Defendant wa 
diſmiſſed, and the Court clearly held the Land 
diſcharged of payment of 'T'ythes by rhe Stat, 
of 31H. $8. I mention this Caſe for the. fingy 
larity, not for any nicety in the Learning of 
it. 

By the Statute of 3 1 H8. before mentioned, 

1 ee there fs a clauſe to this effe&Q. 

The Clauſe of , That the King and his Patentees, which that 

31 H.s. chat had, or then after ſhould have any Monaſteries 

frees Abbey Abbathies, Priories, Nunneries, Coledges, Hiſ- 

Lands. fitals, Houſes of Friars, &c. or any Mann, 
Lands, &c. which did belong to them , ſhould 
have, hold, retain, keep and enjoy the ſaid 
Mannors, &'c. according to their Eſtates and 
Titles diſcharged and acquitted of the payment 
of Tythes as freely and in as large and amylt 
manner as the ſaid Abbots,&c. or any of them 
had, held, occupied, poſſeſſed, uſed, retained, w 
enjoyed the ' ſame, or any part thereof at the 
days of their diſſolution. 

And the Reader is to obſerve , that the Ab- 
bots, &c, at the time of their diflolution held 
their Lands diſcharged four manner of 
and regular ways, which were allowed by 
Laws of this Realm, to wit, 
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; 1.By the Bulls of Popes. 2. By real Compo. Hob. 297 
ſitions with the Parſon, &c, Patron and Ordi- 29% 
nary. 3+ By Preſeription: And 4.By Order. 

Bur there is another fort of diſcharge,though 
not a kegal one, has been allowed in this caſe 
to make a fifth fart of diſcharge , and that is 

tual unity, where the Abbot has had the 
Rettory of any Church and Lands in the ſame 
Pariſh time out of mind, which have been held 
free - from the -payment of T'ythes by all the 
tme of memory,and of theſe ſeveral diſcharges 
I will ſpeak in order. 

And firſt of diſcharges bythe Popes Bulls it 
is to be underſtood, that when the Pope uſurped 
apayer over the Clergy bere in England , he 
did at his pleaſure grant Exemptions to this 
or that Abby, or to whom elfe he pleaſed to be 
freed from the payment of T'ythes which wag 
allowed as a good diſcharge againſt the Parſons 
and Vicars, who in many places ſuffer by theſe 
Bulls ta this day, theſe Bulls being turned into 
Preſcriptions, &c. | 

The ſecond fort of diſcharges was by real 

tions between the Parſon or Vicar, 
and the Abbots, Priors, &c. confirmed by the 
Patron and Ordinary : of thefe we have fpoken Reo! Compo/i- 
x large before in the T'wentieth Chapter, and, #9 
6: 4h ſhall not repeat ir, but pals to the 
third fort of diſcharges. 

The third fort of diſcharges is by Preſcrip- 
tion, of which we have likewiſe ſpoken at large 
before in the Sixtcenth Chapterto which I ſhall , 
refer the Reader. - 

I ſhall only obſerve to the Reader again in 
this place, that the Abbots, Priors, ch. other 
Religious perſons might preſcribe generally = 

T 


274 


Diſcharge by 
Order. 
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be free from the payment, or to be diſcharged 
of the payment of Tythes without any recom- 
pence to the Parſon, &c. but a Lay-man 
could not preſcribe abſolutely to be free from 
payment of 'Tythes , but fk modo, that is, 
paying or doing ſomething to , or for, the 
Parſon, Vicar, &c. in recompence and fatif- 
faction of the T'ythes, as you may at large 
ſee in the Chapter here before. 

And it is to be obſerved , that no Abbot, 
Prior,&c. could make any ſuch Preſcription by 
the Common Law , that was not founded be- 
fore the time of memory,that is before the firſt 
year of R.1. whichis the time of the limitation 
of all Preſcriptions at the Common Lay, 
which rejets the praftice of the Canon Lay, 
whichzas ſhould ſeem,allows the limitation of a 
Preſcription or Cuſtom to 40 years. 

It may reaſonably be demanded, how thi 
manner of diſcharge can be made out at thi 
day, fince there is now no Perſon living , that 
can prove how the Abbots held and enjoyed 


- their Lands; to which I anſwer, that what 


was done before the diſſolution of Abbeys mult 
now be proved by what has been done fince; 
for if Monaſtery Lands have been held all the 
time of memory fince the diſſolution , freed 
from the payment of T'ythes, it ſhall be in- 
tended , that they were fo held before ; and 
_— they have not paid or been queſtioned 
ince. 

- The fourth fort of diſcharge is by order, 
and this diſcharge alſo for the moſt part de- 
pends upon Popes Bulls or Grants , whoat 
pleaſure granted exemption to what orders they 


pleaſed. 
- About 
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About the Year of out Lord t 1 50. the moſt Cauſa 1644.1, 
Religious Orders then in being were diſcharged decimas. 
of the payment of Tythes ; but about that Loy 
time Pope Adrian the Fourth reduced them to ,..... 
Ciftertians , Hoſpitaliers and Templers, and 
about the ' Year 1215. Pope Innocent the Decret. Grego- 
or added - Jays 0 0g But the - — rl 
Privil ted to theſe Orders extended © amt. 
only to the Lands, theſe Orders held in their a: 
own manurance , and not to any which was Dyer 277,278. 
held by their Tenants or Farmers. 4 Concil.Lat. 

But about the beginning of the Reign of C2n-56- 
Hythe «rw attempted to have enlarged Ren en, : 
their Priviledge to their Tenants and Farmers, ;,; veg; cu, 
which tending to the ruine of many poor 
Parſons and Vicars that had cure of Souls, was 
complained of in a Parliament held in the :: 
ſecond year of H4.whereupon it was enacted, 
that not only the Cſtertians , bur all other 

ders that put any Bulls in execution for the 
diſcharging any of their Lands from the pay- 
ment of T'ythes in the hands of their Tenants 
and Farmers, ſhall incur a Premunire , that is, 
forfeit all their Goods and the profits of their 
Lands during life, and be likewiſe impriſoned 
during the offenders life : which gave ſuch a 
check to that proceeding , that -I do not find 
any thing of that nature after attempted. 

The Templers after in the Council of Vien- The Templer:, 
ns, which was held in the year of our Lord = laſt.43z'. 
1311. and in the fourth year of E. 2. were 
condemned for Herefie ; and all their poſſeſſi- 
ons by Act of Parliament made in the 17 year | 
of the ſame Ring, were transferred to the Hoſ- Stat.t 7 E.2.c; 
zitaliers or Knights of St. Fobn of Feruſalem, 
who enjoyed them till = thirty ſecond year 4 
| 2 tae 
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32 H.8.c-24- theReign of King H. 8. at which time by AQ 
of Parliament they were ſetled upon the 
Crown. 

But where it is faid in Kelway, that the 
Templers were condemned of Herekie in the 
8. year of E.2. and their Lands given the fame 

ear to the Heoſpitaliers, it isa great error; for 
it is clear, thatthe Council of Vienys was held 
in the fourth year of that King,-and chiefly cal 
led againſt the Templers ; and it is as clear that 
their Lands were not here in England ſetled 
upon the Hoſpitaliers tall the ſeventeenth year 
o quoi 3 ts of ds hae na 
, Andth e Lands of th r Mong 

pw = ſteries be = within the benefit of the Statute 
Feed of Tythes.of 31 H. $8. to be freed of the «fy d« 
Tythes; yet they ought to enjoy all ſuch pre 

viledgesas are annext to the Land , and there 

fore ſuch Lands in whoſe hands ſoever they 

come,ſhall be freed of the payment of Tythe; 


Kelway I7 442. 


by real Compoſitions and Preſcriptions de wods 
Jecimandi, but not by Preſcriptions de won -d&: 
cimando, unity of poſleflion, Order or Bulls of 
Popes: but in all thoſe caſes the Parſons and 
Vicars have the advantage by the diflolution 
of all thoſe Abbeys that were diffolved by the 


ore of 27 H. ; For the Parſons and Vicars 
all in ſuch caſe be reſtored to their Tythe 
again, which in all Juſtice they- ought in all 
other caſes,if the Parliament had been pleaſed, 
The leſſer Monaſteries, that is, which were 
under 2.00 /. per annum of the Orders of C 
ſtertians and Premonſtratenſes were , as has 
been faid, diſſolved by the Statute of 27 H, 8. 
have loſt the priviledge of being diſcharged of 
the payment of T'ythes, unleſs they were { 
un 
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immediately reverting by the diſſolution to 
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tinued as the Abby of Croxden was ; but thoſe 
Monaſteries of thoſe Orders that came to the 
Crown by the Statute of 31 H. 8. retain the 

riviledge of thoſe Orders in not paying 

ythes. But this is to be underſtood only for 
ſuch time as the Owners hold them in their 
own manurance ; for if they let them out to 
Tenants, they ſhall have no more priviledge 
than the Tenants of thoſe Orders of the Ci- 
ftertiaris and Premonſtratenſes had, which was 
none at all. 

But note,that if the King after the diflolution Jones 2,3 Sc. 
of the leſſer Monaſteries(which had been of any - 0,05" , 
of the Orders that were diſcharged of the pay- rows of the 
ment of 'T'ythes )had granted any of their Lands };J:r 4tbeys 
toariy of the greater Monaſteries which were granted to the 
not diflolyed till the Statute of 5 1 H.8.yet thoſe 525% 19 
ſhall not retain the Priviledges the Abbots had /'**: 
at the time of the former diſſolution ; the right 


the Parſons and Vicars to whom the Tythes 
of right did belong, the greater Abbeys could 
not hold them legally diſcharged at the time of 
the ſecond diffolution: So that there is a mani- 
feſt difference between this and the caſe of 
Walklate and Wilſhaw before remembred, for 
in that caſe the Monaſtery was continued and 
not diſſolved till the Statute of 3 1 H.8. 

And it is to be obſerved, that no Lands ac- Lands pur- 
quired by any of the Monaſteries of thoſe chaſed after 
Orders which were ſo freed from payment of '** - _ 
Tythes after the Council of Lateran, which Feed. . 
was in the year of our Lord 1215, and by Conc.Latet.4. 
conſequence none that were founded after that Can.s 5- 
Council, are diſcharged of the payment of Seldens hiſt of 
Tythes, either in their own or their Tenants 2% 13+ 


T 3 hands, 
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hands, for by that Council the Priviledge was 
limited to. ſuch . Lands as theſe Orders had at 
the time of that Council. 

And although any Abbey-lands of the great 
Abbeys which were of the Ciſtertian and 
Pr emouſtratenſian Orders were in the hands of 
Tenants for years at thetime of the diſſolution, 
yet the King and his Patentees after the Leaſes 
determined ſhall hold them diſcharged , whilſt 
the Patentees and Owners hold them in their 
own hands, but the Kings 'Tenants ſhall hold 
them diſcharged becauſe of the Royal Preroga- 
tive of his Perſoninot being intended fit for 
Husbandry. 

Having now ſajd thus much of the four les 
gal manner of diſcharges before-mentioned, [ 
ſhall proceed to that of perpetual unity, which 
cannot 'be ſaid to be a legal diſcharge of the 
payment of 'T'ythes : Yet becauſe the Abbots, 
Priors, &c. at the time of the diſſolution held 
the Lands diſcharged of the payment of T'ythe,, 
though nor legally diſcharged of 'Tythes , it 
hath been reſolved by many Judgments and 
ſetled, that this is a good diſcharge within the 
meaning of the forefaid clauſe of 31 H. 8, 
Now that which we call a perpetual unity is, 
as hath been ſaid, where an Abbot, Prior, &c. 
time out of mind hath been ſeiſed of the Lands 
out of which the 'T'ythes ariſe,and the Rectary 
within which Pariſh the Lands lie, 

And it is to be obſerved that eyery 
unity, that ſhall diſcharge the Lands from the 
payment of T'ythes, muſt have theſe four quas 
lities. 

Firſt, It muſt be j»ſ#a, that is, by good and 
lawful Title. 
| Secondly, 
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Secondly, It muſt be perpetual, that is, the Co.11.44.b-.” 
| Abby muſt be founded and endowed with the £96-399"; 


Land and ReQtory before the time of memory, 
which by the rules of the Common Law, as 
has been ſaid, muſt be before the firſt Year of 
— —_ ras a or other 
an ence it can e appear, 
ry eral Land or ReCtory came » the 
Abby fince the faid firſt year of R.r. the union 
is not perpetual: and yet if the Appropriation 
be ancient, as in the time of E. 4. or before, 
though the Lands cannot be diſcharged upon 
the fore of unity ; yet they may by 
Preſcription, if in truth the Lands were held 
diſcharged of the payment of Tythe. 

" Thirdly, Such unity as ſhall diſcharge lands 
of the payment of 'Tythes within this Law, 
muſt be £qualx, that is, the Abbots, Priors,&c. 
muſt be ſeiſed in Fee-fimple, as well of the lands 
upon which,&c. as of the Rectory. 

Laſtly, Such unity muſt be bers , that is, 
free from the payment of any manner of 
Tythes ; for if their Farmersat will, years, &c. 


Qories, the perpetual unity will not ſerve. And 
therefore where ſuch perpetual unity is pleaded 
in diſcharge of Tyrhes, the adverſe party may 
reply, That the Tenants or Farmers before the 
difolution paid ſome ſort of T'ythes , and fo 


avoid the perpetual unity. 


Having firſt given the Reader fatisfation 
that all the lands that came to the Crown by the 
Stat. of 27 H.8. and before, can have no benefit 
of the diſcharge given by the Stat .of 31 H.8. 

4 4 


and 


have paid any manner of 'T'ythes to the Ab- c,, nc 
bots, Priors, &c., or their Farmers of the Re- Co. ves - 
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and having alſo ſhewed how many ways Lands 
may be diſcharged from payment of Tytha,, - 
that came to the Crown by the ſaid Statute of 
21 HS. Ir reſts now that I ſhould ſay forme: 
thing of thoſe Lands that have fince come to 
the Crown by the Statutes of 32 2.8. cap.24. 
37 H.8.cap.4. and 1 E.5.cap.14- 

It is a Rule taken in the Archbiſhop of Cay. 
terburies Cafe, that neither the letter, nor the 
meaning of the Statute of 31 H. 8. extended 
to free or diſcharge any Lands from the pay. 
ment of T'ythes, fave thaſe that came ro the 
Crown by that At ; for as that Book fays, it 
is abſurd that the branch of the Statute of 31 
H. 8. concerning Tythes , ſhould be extended 
'to a future Aft, that the makers of the Sta 
rute of 31 H.8.without the Spirit of Propheſie, 
could not have the preſcience of. 

And as to thoſe that came to the Crown by 
the Statute of 32 H.8. c.24. it was adjudgedin 
the Caſe of Spurling and Quarles , that they 
are not diſcharged ot the payment of Tythes 

And after in the Caſe between Urrey and 
Bowyer 8 Jacobi in the Common Pleas this 
pvint was moved again, and the Court was di- 
vided. 

But there is a latter Judgment that ſeems to 
oppoſe theſe former refolutions, it was between 
one Witton and Sir Richard Wiſton , that was 
afterward Lord Treaſurer, Trm. 14.Car.1.B.R. 
and the queſtion was, whether thoſe Lands of 
the Hoſpitaliers that cameto the Crown bythe 
Statute of 32 H.$. cap.24. were diſcharged of 
che payment of Tythes by that Statute of 
32 H. 8. or by the former Statute of 4 1. and ' 
4a that Caſe Dodridge and Fones Juſtices , _ 

t 
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that they werediſcharged within the Statute of 
31 H.8. and they did in cfte& deny the Books 


before cited tro be Law, the Chief Juſtice Hide 


was of opinion that they were not diſcharged 
by the Statute of 31 H. 8. but by that of 34. 
$ that by their three opinions the Defendant 
Sir Rich. Weſton had Judgment; but Whitlock 
was of opinion, that thoſe Lands were not dif- 
charged of the payment of T'ythes by the one 
Statute or the other: Now upon the whole 
matter I ſhall ſubmit to the Judicious Readers 
Judgment, whether this latter reſolution be of 
any weight to ſhake the former reſolutions , 
fince in this caſe though there were three for 
giving Judgment for the Defendant, yer to the 
point controverted upon the Statute of 31 H. 
$. there were two agaiuſt two , and that they 
were not diſcharged by the Statute of 32. there 
were three againſt the Chief Juſtice Hide. So 
that I conceive the Law remains according to 
the former reſolutions, that there are no Lands 
freed from the payment of 'Tythes by any Sta- 
tute, but thoſe that come to the Crown by the 
Statute of 3 1 H.8. ramen inde quere. 


If an Abbor, Prior, &c. that by Order, Pre- Syderfin 326: 


ſcription, &c. held his Land diſcharged of the 
payment of . 'T'ythes, had granted away his 
Land to a Colledge, &c. the Colledge ſhould 
not hold them diſcharged. 

I muſt confeſs I have met with no Judg- 
ments upon thoſe Lands which came to the 
Crown by the Statute of 37 H. 8. but thoſe 
being the ſame with thoſe that came to the 
Crown by the Stature of 1 E.6:ap.14. I con- 
cerve-neither thoſe that came to the Crown by 
fither vf thoſe latter Statutes have any privi- 

ledge 
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ledge at all, and it is agreed in that »very caſe 
of Witton and Weſton, that thoſe Lands that 
came to the Crown by 1 E. 6. could not haye 
any benefit by the-clauſe of diſcharge in the 
Statate of 31 H.8. 

So that I ſhall conclude, that there is ng 
Land can have any priviledge at this day to be 
diſcharged of 'T'ythes that belonged to the 
Abbots, Priors,&c. but ſuch only as came to the 
Crown by the Statute of 31 H.8.cap.1 3. 


nas ne 


CHAP. XXII. 


The Two and Twentieth Chapter 
fſhews, what Perſonal Tythes are, 
and in what manner they are pay 


able. 


Lindwood cap. HE Canoniſts defhne Perſonal 'T'ythes 
Quoniam thus. 
. propter ver, Decime perſonales ſic ditte , quia potius in 
_— perlo- reſpet7u perſon ſolvuntur quam rei, ut puta dl 
What Perſonal ®Yfificio, negotiatione © militia. And by the 
Tythes are, and CANON. 
where payable, Decime perſonales ſolvantur de artificibu 
The Canon. Oy mercatoribus, ſcilicet de Iucro negotiations, 
ſimiliter de carpentariis, fabris, cementariis, 
zextoribus , pandoxatricibus , & omnibus aliis 
_—_ ſtipendiariis,ut videlicet dent decimas 
e ſtipendiis ſuis , niſi ſtipendiarii ipfi aliquid 
eertum welint dare ad opus wel ad lumen Ec+ 
cleſia, ſi Reftors ipſins Eccleſiz placuerit. And 
Verbo negotia- Mr. Lindwood in his Gloſs adds, 
tioais. Et ſcias quod in iſtis decimis mere ng 
I0MSy 
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libus, que confiderantur ex ſolo Iucro, deducun- 
tur expenſe tam in re quam circa rem & extra 
rem fatte. Et nota, quod de ſolo Iucro debetur 
hec decima; unde ſi emens mercem eam non 
vendat, ſed donet wel fibi retineat, non tenetur 
decimare, quia non tucratur. 

So that it appears by the Canon Law, that 
every one ought to pay for a Perſonal T'ythe a 
tenth part of all his clear gains, — 
his charges and expences for a perſonal T ythe ; 
but if a man buy Merchandizes,and do not fell 
them to profit, or give them, or make uſe of 
them himſelf, no 'T'ythe is to be paid, becauſe 
there is no gain madeof them. 


Now let us ſee,what the Statute of 2 E.6.fays 2 K.6.c.13; 


to us' concerning perſonal 'Tythes ; and by that 
Stature it is enacted, 


That every perſon exerciſing merchandizing, The Statute for 
bargaining Ko. gr fe cloth » handicraft, or perſonal Tyther, 


other art or faculty, being ſuch kind of perſons, 
a then wp within forty years had accuſto- 
mably uſed to pay ſuch perſonal Tythes , or of 
right ought to pay (other than ſuch as be common 
Day-l hs ſhall yearly pay for bis perſonal 
Tythes the temth part of bis clear gains , his 
charges dedutted. 

And where handicraft men have uſed to pay 
their Tythes within this forty years, the ſame 
Cuſtom of Tythes is to be obſerved; and if 
any perſon refuſe to pay his perſonal Tythes, 


Oc. it ſhall be lawful to the Ordinary of the 


ſame Dioceſs to call rbe ſame party before him, 
and by his diſcretion to examine him by all 
lawful and reaſonable means , other than by 
the parties own corporal Oath concerning the 


fre payment of the ſaid Tythes. 
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This A&t of Parliament reſtrains the Canon 
Law in two things ; firſt, where the Canon we 
general, that all perſons in all places ſhould 
pay their perſonal 'Tythes, the ACt reſtrains i 
ro ſuch kind of perſons only; as have accy- 
ftomably uſed to pay the ſame within 
years before the making of the Ad. Secondly , 
whereas by the Eccleliaſtical Laws they might 
before this At have examined the party upon 
his Oath concerning his gain ; this Act reſtraing 
that courſe, fo that the Party cannot be exami. 
ned upon Oath.; and by this . ARt the Day- 
labourer is freed of the payttient of his perſs 
nal Tythes. 
- Ir tannot be intended upon this Act, that if 
fuch Tythes have been ſometimes paid within 
forty years, that they are therefore die, but 
they muſt have been accuſtomably , that is 
_ paid for forty years next before the 


And if it be demanded how ſuch payment 
muſt now be proved forty years before the 
making of the faid At ? I anſwer, av in other 
like caſes 4 poſteriore, by what has been done all 
the time of memory fince the At. . 

There has been ſome queſtion arhongſt the 
School-men and ' Canoniſts , whether perſonal 
T 'ythes ought to be paid of unlawful gain, to 


which you ſhall hear what a great School-man' 


and Dottor ſays : 

Qaod [i aliqan male acquiruntur dupticiter 
uno modo, quia ip{a acquiſitio eſt imjufta , puts 
que acquiruntur per rapmam , furtum ſeu uſt 
ram, que homo tenerur reftituere , non autem 
de eis decimam dare, tamen þ aliquis ager [ 
emptus de uſura., de fruttu ejus tenetur uſt 

rarius 
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rarius decimas dare, quia frutus illi non ſunt 
de uſura, ſad 6x Dei mynert ; gquadam wero 
dicuntur male acquiſite , quia acquiruntur ex 
turpi cauſqg. ficut de meritrycio. & biftrionatu, 
& alizs huju[modi, que non tenentur ret ituere 
unde de talthus tenentur decimas dare , ſecun- 
dum modum aliarum perſonalium decimarum, 
tamen Eccleſia non debet eas recipere, quamdiu 
| in peccato, ne videatur eorum peccatis 
communicare, ſed poſtquam penituerint, poſſunt 
ab eis de bus recips decime. 
© $o--that by this great DoCtors opinion it Lindwood cap; 
ſeems, that of ill gotten gain, of which refti- Quoniam 
tution ought to be made, no perſonal T'ythe is propter verb. 
due, and yet if by ill gotten gain a field be ite acquilt 
chaſed ; Tythe ought to be paid of the G1, 602% 
Fin thereof : bur of ill gotten gain,where no cap. ex tranC- 
Reſticution js to be made, there T'ythes ought miſfa mn rhe 
to be paid,' but not received by the Church, till G#%/- verbo 
the ſinner have repented him of the evil , and 
after ſuch repentance the Church may receive 
thamy 5h | 
- Theſe perſonal Fythes are accounted a- 
mong{t the offerings, of which we are to ſpeak 
next, and ought by the Pariſhioner to be of- 
fered to the'Church where due; but I am of 
I of him, that faid, Huw decime per- 
fonales magis difficultate & ſubtilitate quam 
wilitate exif unt. | 
It hath been reſolved, that Servants in Huf: p11, ; 5 46. 
bandry ſhall not pay any Tythe. - a. ; 
Hawking, Hunting, . Fiſhing, Fowling, &c. 
fall under theſe Rules of perſonal Tythes. 


CHAP. 


CHAP. XXIIL 


The Twenty Third Chapter ſnews] 
what Oblations,Offerings,$c. are, 
and where due. 


Oblations and O Fferings are defined by the Canonilts 
Offerings what, be. | "2 
and where due. Qugcunque 8 piis, fidelibus Chriſtiavis of 
runtur Deo & Sante Eccleſiz,feve res ſoligf 
mobiles ſint, nec refert an legantur Teſt amenty 
aut aliter donentur, | 
It ſhould ſeem , that in the time of Poper 
there was an expectation, that every one pre 
ſent at dhe —_Y mbag , for Saint 
Greg. 78. ha. Gregory tells us, Quod omnis Chriſtianus 
bog % Con- Jas. 2 miſſarum [olennia aliquid Deo ofiim 
ſecrat. div.1. And by a Canon in the Council Matiſc.it 


Can. 4. is decreed, ut omnibus dominicis diebus altatis 
oblatio ab onmibus viris;& mulieribus offers 
tur, tam panis quam vin , ut per has imme 

7 PRIPRD lationes,&c. 

n. Sum. ite 5 
Theol.3. 4.86 But Becanus a learned Jeſuite is more mode 


-*» rate; for he tells us, Quod nemo tenetur adilas 
Oblationes, niſ#vel neceſſarie ſint ad ſuſtents- 
tionem miniſtrorum, wel conſnetudo ad eas ali 
cub obliget. 

Can. Damaſ. And theſe Offerings belonged properly to 

Pap/ Et habetur the Prieſt or Miniſter of the Church "or Place 

—_— where they were made ; for ſo is the Canon of 

Pope Damaſus.' 
. Quod Oblationes que intra ſanftam Eccle 
fiam offeruntur, tantummodo Sacerdotibus qui 
wotiate ſervire videntur , licet comedere & 
> abere;&c . But 
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But it ſhould ſeem, that | ara Chappels 
carried away many of the offerings belonging 
to the Mother Churches, to avoid which Otho- 
bonthe Popes Legate here made a Canon to re- 
medy that miſchicf to this purpoſe, 


wod Capellani miniſtrantes in Capellis hy- Cap. De Obli- 
juſmodi, que ſalvo jure matricis Eccleſia ſunt tionibus. 


conceſſe, univerſas Oblationes & cetera que 
ipſis non recipientibus ad Eccleſiam matricem 
provenire deberent, ipſius Eccleſia Rettori ſine 
difficultate reſtituant, cum illud tanquam alie- 
nemjuſte nequeant retinere. Si quis autem re- 
fitaere comempſerit, ſuſpenſionis vinculo , quo- 
wſque reſt ituerit, ſe noverit innodatum. 

So that it ſeems by this Canon, that Chap- 
pels that had Parochial Rights, the Chaplains 
of them might retain the offerings, but where 
the Parochial Rights were ſaved to the Mo- 
ther Church, the Chaplains of fuch Chappels 
were to account to the Re&tor of the Mother 
Church for the Offerings made at ſuch Chap- 


pels 


There was another Canon made by Simon Cap-Quia qui- 


Mepham —_— of Canterbury, and his mera 


Clergy in the year of our Lord 1 328.reciting, 
Quia quidam malediftionis filu in mk 
tum ſolennis , purificationibus mulierum, mor- 
twrum exequiis, & aliis, in quibus ipſe dominus 
im miniſtrorum ſuorum perſonis  ſolebat obla- 
timum libamine populariter honorari, ad unius 
Denarii, wel alterius modice quantitatis obla- 
tiomem , populs devotionem reftringere ſunt 
moliti, reſiduum oblationis fidelium ſuis pro 
libito, wel alienis uſibus multoties applicantes : 
Preſentis declaratione Conſilii declaramus & 
ponunciamus , omnes & ſingulos in pan, 
; VE 
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wel eorum aliqua impoſterum delinquente;, vin 
culo majoris excommunigationss inroolv. | 
- So that the whole matter it. appears 
there were ſome offerings free and voluntary, 
which the Pariſhioners or others, were not 
baund to perfarm, but ed libitarn. 'T'bere were 
athers by Cuſtom certain and obligatary, « 
thoſe for Marriages, Chriſtnings, -Churching af 
Wamen,Burials,&c.and that theſs were all due, 
and belonged to the Pariſh Prieſt or Miniſter, 
that officiated at the Mather Church or 
pels, that had Parochial Rights ; the aha 
Chappels that had not Parochial Rights, were 
to account to the ReGtor for, the Pani 
Church: now let us fee, what the Statute of 
2 E.6. ſays, by which it is enacted, 
2E.6.c.13, That all and every Perſow and Perſmn, 
The Statute for which by the Laws and Cuſt o0ms of this Ruln 
Offerings. ought to makeor pay their offerings, ſhall yawh 
from thencefarth:well aud truly congent or My 
his or their offerings to the Parſan, &rc. of 
Pariſh or Pariſhes, where it ſhall fortune orhap 
per him or them to dwell or abide. 

Theſe Offerings which were, free and 16 
luntary are now vaniſhed, ang are not compre- 
hended within this Law ; but thoſe that were 
cuſtomary and certain; - for ae 
Marriages, Chriinings, Chuechi wo 
and Burials, are conhrmed to the Pariſh Pricl, 
Vicars and _—_ eh — _ 
parties hive ought to pay the fame; 
they are only oaks be the Spiritul 
Court,or an Action (I conceive) may be formed 
upon this Statute at Common Law. 
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CHAP. XXIV. 


The Twenty Fourth Chapter ſhews , 
what Mortuaries are, and inwhat 
Caſes they are due at this day, and 
how much ts to be paid for the 
ſame. 


BY a Provincial Canon made by Simon Where, ons 
Langham Archbiſhop of Canterbury and what is due for 


= * 


his Clergy , in the year of our Lord 1378. it 


was dccreed. 


Quod p decedens tria vel plura cujuſcunque Cay.Statuitam 
generis in bonis ſuis babuerit animalia , optimo & intia,&c. 
cut debitum de jure fuerit reſervato : Eccleſia 1'e Canon. 


fux, a qua Sacramenta recepit, dum wiverit, 
ſme dolo fraude ſeu contradittione qualibet pro 
recompen{atione ſubtraftionis decimarum per- 
ſonalitim , net non & oblationum , ſecundum 
melins animal reſervetur poFft obitum pro ſalute 
anime. ſus Eccleſie ſue bujuſmdi liberan- 
dum : quod fi duo tantum in bonis decedentis 
txtiterint animalia, ds manſuetudine Eccleſic 
exattio quelibet womine mortuarii remittatur : 
wadque {i Mulier iro ſuperſtite obierit , ad 
neal mortiuariu minime coerc:atur; Sel 
ſi poſt obitum mariti, in domo cum faniilie regi- 
vune vidua per annum ſupervixerit , juxta 
formam ſuperins ſcriftam ad mortuarium ob- 
ligetur : Hac autem interpretatione , conſue- 
tudini Iaudabili ſuper mortuariis in noſtra pro- 
vincia aliter obſervare notumus prejudicium 
generali ; quin ſi decedens numerum hujuſ- 
modi animalium habugrit ſeunon habuerit virve 


y ans 
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aut uxor prius wel poFt deceſſerit, ſu aft a- 
Tone ——_ © tee" Eceleſiebics obſer- 
wvetur: ad ſolutionem autem debiti de jure wel 
conſuetudine mortuarii renuentes, volumus 
ordinarios locorum cenſura Eccleſiaſtica ca. 
arttari. 

How far this Canon was obeyed in Eng 
land 1 can give no account, but I have no 
found the Engliſh willing to have their Eſtates 
taken from them by Canons , nor have found 
that any Prohibitions have been granted in 
caſe of Mortuaries ; nor have I obſerved any 
complaints in Parliament againſt them (fave 
that 2 R.2. it is prayed that Parſons and Vian 
might not require Mortuaries of the Armourof 
any Man ; but that it might remain to their 
Executors ) till the 21 H. 8. and then they 
were ſetled by Statute as follows, 

St.21 H.8.c,.., 1, That no Man ſhould pay a Mortuary us 


The Statute for Joff be died poſſeſſed of Goods to the value if 


Mort uaries. 


ten Marks, that is, ſix pounds thirteen ſhillmgs 
and four pence. 

2. That no Mertuary ſhould be paid or d+ 
manded, but in ſuch places where they have 
uſed to be paidor given. 

3. That they ſhould be paid but in one place, 
and that at the parties moſt uſual dwelling 
and habitation,and there but one Mortuary, 
that after the rate following, that is to ſay, 

4. That if the decedent at the time of bis 
death, had in moveable Goods to the walue of 
ren Marks clearly, his debts firſt paid and us 
der 4 be ſum of thirty pounds, then be ſhould pay 
three ſhillings and four pence and no more, and 
this mu#t be in « "Jon? and nit in Chattds 
as Leaſes for years,&c. 


5. Tha 
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5. That if the decedent died poſſeſſed of 
moveable of the value of thirty pounds, ani 
under the value of forty potendx, to pay ſix 
ſhillings and eight pence for = Mortuary, 

6. If the decedents Goods be of the value of 
forty pounds or upwardsghen to pay ten ſhillings 
for a Mortuary. | 

7. That no married Woman, Child, or Per: 
Jon ot keeping Houſe ſhould pay any Mortuary, 


nor a wayfaring Man, or other that was not 


reſident where be died, but thoſe to pay where 
they were laſt reſident. 

8. The Parſon or Vicar ave wot by this Af 
barred of any Legacy given, or Offering to- be 
made tothem.” | 

. No Mortuary to be paid in Wales, Callis 
or Barwick, or in the Marches of Wales , but 
where accuſtomed. __ 

10.. 1t is provided that the four Welch Bi- 
ſhops,and the Archdeaconof Cheſter may, nor- 
withſtanding this Att, take their accuſtomed 
Mortuaries. 

1 t. That where lef hath accuſtomably been 
taken for Mortuaries than is limited by the Att, 
4. no more than is due by the Cuſtom ſhall be 
Taken. 


Sir Edward Coke is of opinion that there 2 Int:491; 
were no Mortuaries due before this Act by any Mortwaries due 
. Law, but by Cuſtom only ; by reaſon of the 97 # Cuſtom. 


words in the Statute of CircamſbetFe Agatis, 
which are, «bs mortuarium dare conſuevit , 


C. 

This duty was formerly only ſuable for in 
the Court Chriſtian, but now I conceive an 
Action of Debt will lye at Common Law up- 
on this Statute, for thaugh this Statute is only 
V 2 negatives 
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Jeoffries verl. 
Wood. Hil.z 2, 
and 2; Car.2. 
B.R. 


Mortuaries to 
the King by 
Biſhops. 


2 Inſt.491., 
4 Inſt.3 38.” 


10 H.g,1.b'.” 


Their Names. 


Cro.Car.23 7, 
238, 


Bijbop of Che- 
iter his demand 


as Archdeacon 


of Cheſter. 


The Parſons Counſells2 ;- Part IL, 
negative, that. they ſhall not rake-above. ſuch 
rates,yet it implies. afarmative, as the Statute of 
2 E.6. for barren Grounds, and the Statute for 
the Sheriffs Fees and other Statutes. _ 

Bur if a Suit be commenced for a Mortuary 
in the Spiritual Court, no Prohibition ſhall be 
granted to ſtay their proceeding there , unleſs 
they proceed contrary to the Statute. ' 

For thoſe Martuaries that Prelates anciently 
paid to the Kings of this Realm , I ſhall not 
trouble the Reader with , but refer thoſe that 
are. curious to inform themſelves , to Sir Ed. 
ward Cokes Commentary upon Magna Charts, 
and his Juriſditionof Courts: 

In the Tenth of Hen. 4. A Vicar claimed a 
Mortuary byCuſtom,and not by the Canon,or 
any other Law, quod nota. | | 

Theſe Mortuaries are in ſome -places called 
coarſe prefents, or" courſe preſentees, .as Dodtor 
Cowel lays , becauſe where due, they uſed to 
pay them before the Coarſe was buried, when 
it was brought to be buried. | 

The Biſhop of. Cheer claimed by Cuſtom 
upen the death of any Prieſt , dying within 
the Archdeaconry of CheFer for a Mortuary, 
his beſt Horſe or Mare , Sagdle , Bridle and 
Spurs, his beſt Gown, aCloak, his upper Gar- 
ment next it, his beſt Hat, his Tippet, his belt 
Signet or Ring, and this Cuſtom, was denied 
by the Plaintift in a Prohibition,” but what the 
Succeſs was I have not heard, but the Mortu- 
aries due to the Archdeacon of Cheſter are ex- 
cepted: and the Biſhop of Che#er holds that 
Archdeaconry, as I have been informed, in the 
nature of a Commendam, and executes it by 8 


ry. 
Deputy M 
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Mr.Swinbors is of vpinion, that theſe Mor- Offce of Exe- 
tuaries are to be paid out of the decedents part —_ jp 
of the perſonal Eſtate where the Wife and __—_—_—— 
Children are to have their reaſonable part, the 

reaſon he pives is becauſe Mortuaries are of the 

nature of Legacies. Burt I muſt confeſs I am 


not of his opinion, for I look upon it as a debr 
or duty to which the perſonal Eſtate is ſubj et. 


—_— 


C HAP. XXV. 


The Five and Twentieth Chapter F 
fhews,how Tythes are tobe paidin (f* 
London. 4 


TH Livelyhood of the Clergy in Lon- Tirhes in Long 

don, T mean the ſecular Elergy, confiſted don, how to bs 

heretofore chiefly in voluntary Offerings and 24:4. 

IP Tythes , which little differ from vo- \ 
tary Offerings. For though a great DoCtor 

tells us that, feat p 

In precipus feftivitatibus tenetur quis of- Hoſtienſis c. 
ferre, es) poteſt, maxime cum ſit eh. gene- Onnis Chriſtie 
ralis conſuetudo ubique terraram,Cc. _ 

And if you-ask him which are thoſe Feaſts ,., ae Faroe. 
at which the People are bound to offer, he tells $e&. 1n quibus, 
you, Dies dominicos, & dies feftivox. &c. 

\ But there being no Canon or Law that pre- 
ſcribes any certainty in the quantity, value, or 
things to be offered, I can give them no pro 
perer a nathe than voluntary or free will offer- 
ings. But no ſooner was Popery aboliſhed in 
this Nation, but thele voluntary Offerings and 


V 3 perſonal 
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perſonal T'ythes ſoon came ts little. And not- 
withſtanding it- was enacteg by the Statute of 
2 E.6. That all that by Law or Cuſtom were 
bound to make thfir offerings ſhould thence. 
forth pay them to the Parſon, &c, yet that did 
not much amend the matter, ſo that the main- 
tenance of the ſecular Clergy in London was 
brought to a very low ebb, there being nq 
T ythe, as hath: been ſaid , chargeable upon 
houſes, unleſs by way of a Modus decimandi, 
whereupon the Clergy of London in the 37th 
year of the Reign of King H. 8. made their 
application to the Parliament, and obtained an 
A&t of Parliament for the confirming a Decree 
| made by the Archbiſhop of Canterbury and 
{ divers other great Lords of the Kingdom, to 
| ſettle the matter, the effe& whereof follows, 
which is printed amongſt the other Acts of 

Parliament. | 
The Degree, 1.That the Citizens of London from thence- 
forth for ever, ſhould pay yearly without fraud 
or guile to their Parſons &c for the time being, 
for every ten ſhillings rent of all houſes, ſhops, 
warehouſes, cellars and ſtables, within the ſaid 
City of London and the Liberties of the ſame, 
16 d.ob. and fer every 2.0 s.rent 2. 8.9 d. and [0 
#ſcending for every 108. rent. | 
2 The if any dwelling houſes, ſhops, &*« 
ſhould be leaſed , fraud or covin , reſerving 
been accuſtomed; or ſhall by 
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St.37 H.8.c.12» 


leſs Rent than hat 
reaſon of Fine, cr by fraud or coin, make an 

Leaſe without reſerving any Rent , then the 
Farmer or Tenant ſhall pay after the ſame 
ratethe ſaid houſe,&c. was laſt let for without 


& great a Rent,as the ſame was ſet at the time 
- CORTE HET ns | po 


Fovin ; but note,that if rhe bouſe,&c. be let at , 


a«_AA:S. ed. oc... i. kk - 
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+4 the making of the ſaid Statute, then no 


aud can be averred, although a Fine or In- 
com was given for the ſaid Leaſe. 
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3- That if @ Houſe, &c. be —_ and no » Inſt.559. 


Rent at all reſerved, then ſuch houſe, &c. ſhall 
pay ſuch rate as the ſame was let for at the 
time of the making of the ſaid Statute ;, but 
where greater Rent is reſerved, it is to pay ac- 
cording to the beft improved value. 


But where Houſes had been always held by :1nft.650.;, 
the Owners, and, by conſequence, no Rent Pw Lir.Rep.141. 
ſuch ib, 


that is caſus omiſſus in this Statute , an 
bouſes will be freed of payment of Tythes by 
the Law. 


But if it were a Houſe, that yielded Rent at man, ubi 


the time of the making the Decree, and be now " 


let without Rent, it ſhall pay Tythe according 
to the Rate it was ſet for at the making of the 
Decree, although no Fine at all were paid for 
ſuch Leaſe. © 

5- The Tythes upon this Decree cannot be 
ſued for in the Eccleſiaſtical Court, becauſe the 
Ad it ſelf declares how they ſhall be recovered. 

6.T hat if the Owners held the Houſes them- 


ſelves, then they ſhall pay Tythe after the rate 


the ſame were ſet for at the time of the Decree. 
7. That if any perſon take any Houſe, &c. 
by Leaſe,and be and bis Executors, &c. live in 
part of it,and ſet out part, the principal Farmey 
or Taker , bus Executors, Oc. ſhall pay their 
Tythes for his and their parts after the rate 
aforeſaid,and of ſuch parts as is farmed out 
according to the rate it « ſet at. And in the 
ſame manner Tythes are to be paid , where one 
takes a Leaſe of ſeveral Houſes, and lets out 


pert,and bolds any part himſelf. 
yY 4 8.T hat 
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8. That if any Farmer, or his Aſſigns ſhall 
farm all the Houſes, &c. /o farmed to, one o 
divers Tenants,. the Tenants ſball pay Tythis 
according to the Rent reſerved. 
g. That if dwelling Houſes ſhall be ch- 
werted into Warehouſes, or © coniverlo, yer th 


ſhall pay Ththe according to the Rite afott- 
ſaid. | 


10. That if a Dye-honſe or Brew-houſe be lt 
with the Implements, then a third peny of the 
Tythbes after the rate aboveſaid to be abated 

11. That where a Manſicn-houſe with ſhips, 
Flables, wharfs, with Crane , Timber-yard « 
Gardens belonging to the ſame , and occupied 
together ſhall afterwards be ſevered, or wer 
ſevered within 8 years befcre;the Decree, that 
then the Farmers of the fhopi;ſfables,&c. ſbdli 
pay Tythes according to the Rage aboveſaid. 

12. That theſe Tythes ſhall|$e paid quarter] 
at Eaſter, Midſummer, Micha mas and Chi 
mas. | 
1 2. That any Houſholder, that holds a Hee 
of 10 8. Rent, or above ſhall be acquit of bi 
Offerings ; but bis Wife , Children and Ser 
wants ſhall pay 2 d. yearly for their four offering 
days, receiving at Ea#ter. 

14. That if any Houſe of 105. Rent or & 
bove, ſhall be let by parcels under 11 s. Rem, 
then the Owner, if be live in any part of tht 
hue, or the chief Tenant, ſhall pay the Tythe 
after the rate as the ſame Houſe 2as accuftt 
mably letten before ſuch diviſion, and the Sut- 
tenants, that hold leſs than 105. per annum, 
without fraud or covin ſhall pay 2, 6. yearly ft 


their Offerings. 


Fn 


J 5.Tbs 
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15. That wo Tythe [hall be paid for any Gar. 
ths py rp to awy Manſton-bouſe , ani 


which are held for pleaſure , but if ſnchb Garden 
contain half an Acre of ground ur more, anll 
ſhall tnake atty yearly profit by Sale, then the 
wry to be paid for, actording 10 the rate above- 
[a1d. 

Y 16.This A& is not to extend to the Houſes of 
Noblemen or Noblewomen whilft they are kept 
in their own hands, and not let for Rent, and 
which formerly paid no Tythe, ſo long as the 
ſame continue unletten, nor tothe Hall, of any 
Craft or Companies ſo lang as the ſame are uy. 
letten, and in thnes paſt | -uy no Tythes. 

17. That Shells, Stables, Cellars, Timber- 
yards and Tenter-yards, which were never par- 
cel of,, or belonging to any dwelling Houſe, and 
which have net been uſed to pay Tythes, ſhall 
be acquitof the payment of Tythes,as hath been 
accuſtomed. | 

1 8. But if by cuſtom any leſſer rate bave been 

paid than after the rate of 2.5. and 9 d. in the 
pound then the accuſtcmed rate only to be paid. 
' 19. The Lord Mayor of the City of Lon- 
don, by the Advice of Council is Authorized 
by the ſaid A, to hear and determine all diffe- 
rences ariſing upon this Decree, and g:ve 
coſts according to the intent thereof. 

2.0.That if the Mayor do not make an end, 
of- ſuch differences within two Months after 
complaint ; or if any perſon find himſelf ag- 
grieved by bis Decree, then the Lord Chancellor 
Within three Months after complaint to hins 
RR make an end of the differences with 


coſt s,&c, 


21.7 bak 


297 


298 The Parſons Counſelloz: Part 11, 
21. That if Rents fall by veaſon of decay 
burning, to leſs than they were accuftomahly 
letten, That then the Tythes during ſuch Term, 
ſhall be paid according to the Rent reſerved. 

This is a ſhort abltra&t of that grear Decree 
which I have inſerted here for the uſe of the 
Clergy of that City , I ſhall only add ſome 
other reſolutions upon this Decree , and con- 
clude this Chapter, 

Noy 130. In a Caſe between Dr. Meadhouſe and Dr. 
Where Suits for Tgylor it was reſolved , that Suits for Tiythes 
7 ante _ upon this Decree ſhould be before the Mayor 
determined, in Writing,and not by Parol. 

2. That a Reſervation by a Leflor for lik 
upon a Leaſe by him made for years, ſhall nt 
bind him in Reverſion topay T'ythes according 
to that rate. 

3. That a Rent for half a year, and after 
for another half year is a yearly Rent within 
this Decree. 

Cro.El.2 76. It hath been reſolved that Abbey-Lands 

More 912. within the City of Londen and the Liberties 
thereof are not freed from the payment of 
Tythes within the Statute of 3 1 FL 8. becauſe 
the Statute and Decree for the payment of 
Tythes within the City and Liberties of Lon 
don was made after the Statute of 311 H.8.and 
their Privileges are not reſerved. 

Verſ. Scuda- It hath been reſolved that if the Rents be 

more. continued as they were at the time of the 

5JacCB. making of the Statute though upon new Fines 

GroJac6.613: that the Tythes ſhall be paid accordingly. 
But if upon new Fines . leſs Rent be reſerved, 
it ſhall pay Tythes as it did before. 


And 
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And if no Rent be reſerved, nor Fine paid ; 
the Parſon ſhall have his T'ythes according to 
the Rent atthe time of the Decree. 

Burif a Houſe have always been held by the 
Owners , and no Rent paid, it ſhall pay no 
Tythes within the Decree. 
| TheDecree was inrolled 5 Martis 38 H.8. 
although the Inrolment cannot be found. 

And it was reſolved that if the Mayor of 
London ſhall make any Decree againſt Law, a 
Prohibition lies ; for the expoſition of all As 
of Parliament belongs to, the Judges of the 
Common Law. 


And jt hath been reſolved that though a Dr-Burgeſs. 


Houſe in London ſtand void without any Te- 
rant at all, that yet notwithſtanding it ſhall 
anfwer 'T'ythes to the Parſon. 


And it hath been reſolved that if any Suit 4 Car 
be brought in the Ecclehaſtical Court, or any Henden. 
other Court than is direfted by the Aft, a Pro- * 12it-660.” 


hibitzon lies. 

Laſtly, Where the Decree ſays (where no 
Rent js reſerved by reaſon ir any fine or 
ncore paid before hand) that is put only for 
ample, for if no Rent be reſerved for this, 
Tany other cauſe or con{jderation, it is within 
the meaning of this Clauſe. 


But jf any Tythe in London be due by Littl.Rep. 102: 


Cuſtom,they may be ſued for in the Exchequer, 
notwithſtanding the Statute. 
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CHAP. XXVI, 


The Twenty Sixth Chapter Jhews, in 


what Conve the Right of Tythes 
#5 determinable, and how , andiy 
what manner to be recovered,and in 
what Caſes Prohibitions are uſua 
granted, and how proſecuted and 


fended. 


Em bom were anciently determinablem 
R. the Country and Hundred Courts, is af 
ferred both by Sir EAwird Coke and Mr. Selden: 
And the ſame appears 'by the Laws of Ky 
Ethel fan long before the Conqueſt 3 and Wer. 
Selden is of opmion,that the Biſhops Confiſtory 
here in England was not ſerled till rhe timeof 
William the Conquerour ; who by his Charter 
commands, ut nullus Epiſcopus wel Ardbi- 
iacomus de legibus Epiſcopalibus amylius in 
Hundredo placita teneant , nec —"_ aut al 
regimen animaruym pertinet ad judicium ſeat 
larinm homimim atducant , ſed quicenque ſt 
cmdum leges Epiſcopales de quacunue cauſs 
wel culpa interpellatus fuerit, ad locus, quem ad 
hec Epiſcopus elegerit & nommaverit , vent, 
#bique de cauſa fua refpondeat', & won ſects 
dum Hundret. ſed ſecundum Camones & Lyn 
Epiſcopales retum Deo & Epiſcopo ſuo faciat. 
And cloſes thus, Hoc etiam defendo, ut nulju 
Laires homo delegibus, quz ad Epiſcopum per- 
zinePt [e intromittat ; yer notwithſtanding, % 
Mr.Selden. obſerves, the Juriſdiction of Tyrhes 


was not fo ſetled in the Biſhop and Eccle- 
1a 
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faftical Courts,. but there were Suits for 'T'ythes 

gs well in the Temporab as Eccleſiaſtical 

Courts, whereof he: gives fore Inſtances. And 

> gg rag of King HA 1. I fnd this Leg. H.1.c.11. 

e, Si quis rectam decimam ſuperteneat, Lamb.182. 

wadat prepofitus Regis &* Epiſcopi & terre 

domini. cum presbytere , © ingratis auferant ; 

& Eccleſia cus pertinebih, reddant, & nonam 

jartems relinquant ei qus decimam dare nolu- 

als, 57. | | 

But the Law hath been now long ſetled 
that the Eccleſiaſtical 'Courts have in ſome 
ales the power to determine the right of 
Tythes, andinall caſes to hold plea for the fub- 
mation and withholding of T'ythes, and con- 
firmed by feveral Acts of Parliament. 

To the fwſt; If a diſpute happen between two , ; 14.5. ;6. 
Parſons, to: which of them the 'T'ythes belong, 38 H.6.22. per 
whether -tothe-one by Parochial Right, or the Forteſeve. = 
ather as a portion belonging to his Rectory by __ : = Spt- 
preſcription , and-both Parſons claim by pre- ,, deat <a; 
entation under the ſame Title, ſo that the right 34 Right of 
of Patronage comes not in diſpute, the right of Tyz/c:. 
theſe T'yrhes fhall be determined in the Eccle- 
taſticat Court, and no Prohibition or Indicawit 
ſhall hinder it, and this Suit in the Ecclefaſti- 
al Court is called a Spoliation. 

And this Juriſdiction is fo peculiar and an- 38 H.c.21. 
nexed to the Spiritual Courts , "That if the one 5 H.5.40- 
Parſon ſhould bring an AEtion of Treſpaſs at ++ 1 ns b, 
the Common Law againſt the other Farſin, 
arthe taking or carrying away Corn or other þ,ve no Juriſe 
things ſet out for T'ythe , the Defendant may di#;on of 
by way of Plea ſhew, that the Goods in que- 7j#bes- 
fon were T'ythes fer forth and ſevered from 
he nine parts, and that he is Parſon of _ 

an 


i 


® 5H.6.10, 
5oE.3:20. 
38 E.3.6. 
39E.3.23, 
$ H:5.10. 
1H.6.s. 
44 E.3.39. 
20 H.6.17, 
2 H.4.15. 
31 H.6.11, 
z E415. 
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and that he and all his Predeceſlors time out of 
mind have had theſe T'ythes as a portion which 
belonged to his Church, and that the Plaintif 
being Redtor of the Pariſh where they grey, 
claims them as his T'ythes, and demand ] 
ment, if the Kings Court will hold plea, by 
ſuch plea the Kings Court ſhall be ouſted of 
Juriſdiction, but if the diſpute in ſuch Aion 
fall out in pleading to be about the bounds of 
the Pariſhes, then the Kings Court ſhall not be 
ouſted of Juriſdiction. 

* And ſoit is, if the queſtion be between the 
Farmer, Baily, or Servant of the one Parſon, 
and the Farmer,Baily, &c. of the other, or the 
other Parſon himſelf; in ſach caſes, though the 
diſpute does appear to be concerning the 
right of Tythes between the Parſons, yet the 
Court ſhall not be ouſted of the Juriſditiat 
becauſe they are not both Clergy-men. 

But in all theſe caſes where the right 
T\ythes is in diſpute between one Parſon and 
another, in whoſe names ſoever the Suit is in 
the Spiritual Court, I perceive no Prohibition 
lies both Parſons come in by the ſame Title 
of Patronage, fo that the right of Patronage 
came not in diſpute. 

And I take the Law to be the ſame where 
the queſtion ariſes between the Parſon who s 
Patron, and the Vicar, whether T'ythes belong 
to the Parſon or Vicar. 

Bur where the right of Tythes is contro 
vyerted between two Clergy-men which come 
into their Churches by ſeveral Patrons , there 


in that Caſe the Spiritual Court hath not Ju 


riſdiction to determine the right of the Tithes, 
if they amount to the fourth part of the yea 
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value of the Church; but the Title is to be Where the Sy1. 
py. + hp Right of NE of _ _ 
Tythes as be more at large, when ,.. of 
1 gr to ſhew in what caſes the right xr doky gfe 
of Tythes is determinable in the Kings Court. 

But in that caſe if theTythes in queſtion do not 

amount to the fourth part of the value of the 

Church,the Eccleſiaſtical Court may determine py pz, e 
the right in a Spoliation. 

But it ſhould ſeem that if they claim both 
by one Patron, there though the whole Tythes 
come in debate, the Title ſhall be determined 
in the Spiritual Court by a Suit in the nature of 
a Spoliation. 

But the Juriſdiction of the Eccleſiaſtical $pirirual Jurif. 
Courts to hold Plea for the ſubtraftion and 4i#ion confirm. 
withholding of Tythes, as the ſame hath been © #7 ſeveral 
very ancient, ſo it hath been confirmed by _ "_—_ 
ſeveral Afts of Parliament, as I ſhall ſhew ; ; 
the firſt of which is that of Circumſpee Aga- By the Statute 
tis made in the Ninth year of E. 1. by which de ciraumſpe- 
It is enated, That,S; Refor petat werſus paro- Ge Agatis. 
chianos oblationes & decimas debitas & con- 
ſuetas ;, wel ſi Reftor petat werſus Reltorem de 
decimis majoribus el minoribus, dummedo non 
petatur quarta pars waloris Eccleſie ; Item i 
Reffor petat mortuarinm in partibus ubi mor- 
tuarium dari conſuevit ;, Item ſi pralatus ali- 
cyjus Eccleſia wel advocatus petat a Rettore 
penſionem [bi debitam, omnes hujuſmodi peti- 
tiones [unt faciende in Foro Eccleſiatico, &c. 
andconcludes, In omnibus pradittis caſibus ha- 
bet Tudex Eccleſiaſt icus cognoſcere, Regia pro- 
bibitione non ebjt ante. 


There 
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That it is an 


ment. 

2 laſt.4$7*. 
Seld. hilt. de- 
cim.42 4+ 


And extends to 
all England. 


2 Inſt.487*.* 


its 


Obſervations it. 
the penning of Anceſtors deſerves the Readers abſcrvation, 


it is proved by Sir Edward Coke by many ug 


anſwerable reaſons to be an Act of Parliament, 


and ſoagreed by Mr. Seldex, and almoſt all 
thers. 

| Secondly, admitting it to bean A of Par- 
liament, it hath been doubted whether it ex- 
tended further than to the Nioceſs of Narwich, 
ir ſeeming to be appropriated by the penning to 
that Diocels alone; but by the general opinion 
of the learned it extends to all other Dioceſles, 
and Norwich is only put by way of exam 

le. 


Andthe prudent penning of this Law by our 


how careful they were to preſerve their own 
rights, and avoid the incroachments of the 
Clergy, who were in thoſe days very powerful: 
for firſt, they would not give way to the Cx 
nons to deftroy their Cuſtomsand Preſcriptions 
allowed by the Common Law , and therefore 
give the Spiritual Judge JurildiCtion of 'Tyrhes 
and Oblations (debitas & conſuetas) only: 

2. They would not. expoſe. their Rights of 
Patronage to the determination of the Spiritual 
Judge, and therefore this condition is annexed, 
Dummodo non petatur quarta pars waloris Ec 
cleſie. | 

3-Laſtly, they would not ſubject themſelvs 
to pay Mortuaries according to the Canon Law, 
but abi dare canſuevit ; (o Fat if any Suit were 
ſued for Tythes, Offerings, Mortuaries, notdue 
as well by Cuſtom as Common Law, a Prohi- 
brion lay,and doth lye at this day. 


The 
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7 There hath been ſome queſtion made whe- 
Aet of Barlis- ther this were an Act of Parbamentor not, but 
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.» The ſecond: Sratute concerning the Jurif: 
diction of the Spiritual Courts in caſt of 
Tythes, is the Sratute/of Articuli Cheri, but f 
fhall paſs it by hererill I cone to ſpeak of the 
Wrirof Iadicavit. 
The next Stature I. meer with that concerns 12 E.3.cap. 7. 
this matrer, is the Stature of r8 E.3.ca.7.which 
I ſhall paſs by alfo till I cortte to ſpeak of the 
determinaion'of che right of 'T'ythes by Scire 
acre. 
4 'Fhere ws another Statute made 1 R.z. itis 1 R.2.cap.1 3. 
cap. 13. for the puniſhing of ſuch as indicted 
thoſe tha ſued: in the Spiritimal Courts for ſub- 
traftion.of Fythes, or compelled them to defiſt 
by Bonds or otherwiſe; . but that Law being 
now become obſolere, and beſides my purpoſe, 
F fhall proeced' to the Statute of 27 H. 8. by 
_ ir Ons G p hs 
That «very SubjeF of England, Ireland, ,, 1 9c: :6, 
Wales, Callais, and the Marches of the ſame, | 
ſronbd accordimg to the Eccleſiaſtical Laws and 
Ordinances of the Church of England, and af- 
ter the laudable Uſages an# Cuſtoms of the 
Pariſhes or other places where be dwells or 
vecupies, ſhall yield and piy bis Tythes and Of- - 
ferings, and other duties of holy Church: and 
that for ſubtrattion of [web Tyrbes, Orc. may by 
due proceſs -of the Kings Eccleſiaftical Laws 
convent the Perſon,Cc. ſo offending, before his 
Ordinary or other competent Fudge, fc. baving 
Aathorkty to hear. and determine the right cf 
Tithes, &fc. And to compel the party offending 
10 do and yield their duties im that behalf. And 
in eaſe the Ordimaty, &c. for any contempt, con- 
tumacy, diſc bedience , or other miſdemeanour of 
the Party Defendant ſhall make information to 
85... X any 
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any of the Kings moſt Honourable Council , or 
zo the Futtices of the Peace of the Shire where 
the offender dwells, to aſſiſt and aid the Ordi. 
nary, &c. and to order and reform any ſuch 
Jerſens in any cauſe before rehearſed, that then 

e of the Kings Councul , or ſuch two Fuftices 
of the Peace,whereof one to be of the Quorum, 
t6 whom ſuch- information or reque#} ſhall be 
made, ſhall hawe power to attach,or cauſe th be 
attached the Perſon, cr, &c. againit whom 
ſuch information ſhall be made, and to commit 
the ſame Perſons to Ward, there to remain 
without Bail or mainpriſe until he,&c.ſhall have 
found ſufficient Surety to be bound by _ 4 


_ Zance or otherwiſe, before the Kings Councellor, 


Obſervations 
wpon thu Law. 


or,Cc. or any other like Councellors,or. Tuſticer, 
Cc. to the uſe of the King, to give'due obeds 
ence to the Proceſs and Proceedings,Decrees and 
Sentence of the Eccleſiaſtical Court wherem 
ſuch Suit, &c. ſhatl depend or be. And further 
gives power to the ſaid Counſellor, or to tw 
TFuStices of the Peace,whereof one to be of the 
Quorum, to takegreceive and record ſuch Recog- 
nizance and Bong. 

There is a Provilo in this Att, that it ſhall 
not extend. to London. 

And another Proviſo , that the party ſued 
may bave all legal Defences, Appeals. and Pro 
hibitions. 


And it is to be obſerved that. this Law & 


tends to all. forts of. 'T'ythes, mixr and perſona), 


as well as predial. --. 

Next the that will have the benefit of this 
Law, muſt ſue for the ſingle-value, and not far 
the double: value upon the Statute of 2 £.6. 


C Thirdly, 


«oo 
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Thirdly, the Plaintiff in the Eccleſiaſtical 
Court may -proceed upon this At for con+ 
tempr, contumacy, or mildemeanour, as well be- 
fore as after Sentence. 


- Fourthly, The ſecurity upon this Act may 


as well be by Bond as Recognizance. 


. Laſtly, obſerve the wary penning of this 
A& ; they muſt pay their 'Tythes and other 
Church Duties, according to the Eccleliaſtical 
Laws and laudable Cuſtoms and Ufages of the 
place ; next, it it be demanded before whom 
ſuit upon this Statute ſhall be made , it is an- 
ſwered by the Statute it felf, it muſt be before 
ſuch. Judge as hath Juriſdiction of the Cauſz, (6 
that it creates or enlarges no Juriſdiction. 

The next A&t of Parliament concerning 
this matter is the Statute of 32 H. 8. by which 
it is enacted, that all and ſingular perſons, &c. 
ſhall fully, truly and effeftually divide, ſet ont, 
yield or pay all and ſingular Tythes and Offer- 
ings, according to the lawful Cuitom and 
Uſages of the Pariſhes and places where, &c. 
and in caſe any perſon, &c. to detain or with- 
bold any of the ſaid Tythes or Offerings, or any 
fort or parcel thereof, that then the perſon Lay, 
orc. ſball or may convent the perſon,or, Ec. 
before. che Ordinary , according to the Eccleſi- 
eftical Laws, &c. and ſo proceed to Sentence 
according to the Proceſs and courſe of the Et- 
defiaftical Laws. x 4 

And that if any party appeal againſt the 
Judges $ __ he (ball = of:Frhs Coſts 
of hy Suit therein before expended, and (hall 
compel the” Appellant to pay the ſaid coſts by 
the compulſory Proceſs and Cenſures of the ſaid 
Laws, taking ſecurity of the ſaid party, to 

X 2 whom 


32 H.$.Ca 7. 
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whom the ſaid Coſts ſhall be paid, to repay the 
ſame, if the Appeal þ edjudged dere 1 bim.. 

And if any Perſon after ſentence definitiut 
given againſt bim , ſhall obſtinately and wik 
Full rfl to pay their Tythes , or the ſum ad- 
7 dee , that then two Fuſtices of the Peace, 
whereof one ſhall be of the Quorum, ſhall, &c. 
upon Information, Certificate , or complaint to 
them made by writing by the ſaid Eccleſiaſtical 
Fudge, &c. cauſe the party refuſing to be at- 
tached and committed to the next Gaol, there 
to remain till be, &c. have found ſufficient ſure- 
ties to be bound by Recognizance or otherwiſe 
before the ſame Fuſtices to the uſe of the King 
zo perform the ſaid definitive Sentence. 

Provided that no perſon,or,&c. to be fued n 
otherwiſe compelled, to yield, gue or pay ay 
manner of Tythes for any jManor , Lands, 
ec. which h the Laws or Statutes of thy 
Realm are diſcharged, or not chargeable with, 
&c. Tythes. ; 

. Provided that this A ſhall not extend, orbe 
expounded 10 give any remedy, cauſe of Attjon, 
or Suit in the Courts Temporal againſt any 
perſon,&*c. which ſhall refuſe or deny to ſet out 
bis or their Tythes, or which ſhall detain, with- 
bold or refuſe to pay his Tythes or Offerings, ot 
any parcel thereof: but that in all ord » 
the perſon or perſons , being Eccleſiaſtical of 
Lay perſons, having cauſe to' demand or have 
the ſaid Tythes or Offering s,or thereby wronged 
or grieved, ſhall take and buwue their remedy 
for their ſaid Tythes and Offerings in ever) 
ſuch Caſe in the Spiritual Courts , accerding t0 
the Ordinance in the former part (of the ſaid 
Att mentioned,and not ctherwiſe any +" 
! ; It 
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1. It appears by the Preamble of this Law, 05ſervations 
that this A&t was particularly deſigned for the 2%" #5 S'# 
relief of Impropriators, who before this AR *** 
were not capacitated to ſue in the Spiritual 
Courts for the ſubtra&ion of T'ythes,and were 
hard pur to it to find any other relief, 
. 2. Where by the former AC the party for 
Contumacy, &c. might be compelled to give 
ſecurity before Sentence , in this caſe of the 
Lay Impropriators the Party cannot be com- 
prlled to give ſecurity till after definitive Sen- 
tence. 
3- Upon this Law there muſt be two Sureties 


at leaſt,upon the former one ſufficed. 


4+ The ſecurity in this, as the former, may 
be by Bond or Recognizance. 

5. Whoſoever will have the benefit of this 
Att, muſt ſue particularly upon this Law for 
the ſingle value, and-not for the double value 
upon the Statute of 2 E.G. 

6. This Law extends, as the former did, to 
all manner of 'Tythes and Offerings. 

7. London is excepted out of this Act, as it 
was in the former. 

$8. This Law only extends to cuſtomary 
Tythes, and not for T'ythes due by Canon and 
Eccleſiaſtical Laws. 

9. This Att only extends to ſuch as ſhall 
chſtinarely and wilfully refuſe to perform the 
Sentence of the Eccleſiaſtical Judge, and forno 
other contempt or neglect. 

10. Laſtly, this Act reſtrains the Suit to the 
Eccleſiaſtical Court upon thisStatute,otherwiſe 
an Action, as ſhould ſeem , might have been 
ought at Common Law upon this Statute for 
not ſetting forth,&c.of their T'ythes. 

2 But 
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But divers defeCts appearing n this Law, 
eſpecially ro the Lay-Impropriators , they ob- 
tained a more efiectual Law for their purpoſe 
in 2.E.6. by which is enaCted, 

St.2 E.*.c.13. That if any perſon'carry away his Corn or 
Hay, or cther predial Tythes before the Tythe 
thereof be ſet forthgor willingly withdraw his 
Tythes of the ſame, &e. "that then upon due 


proof thereof made before the Spiritual Fudge, 


; or any other Fudge to hom heretofore be might 
have made complaint, the party ſo carrying a- 
way,withdrawing, letting or Hopping, (bal} pay 
double thewvalue of the Tenth or Tythe ſo taken, 
loft, withdrawn or carried away, over and be- 


fades the eofts; charges and expence T the Suit. 
b 


in the {ame, the [ame tobe recovered before-rhe 
Eccleſiaſtical Fudge according to the | Eccleſy 
#ſtical Laws, 


There is @ Proviſo in this Att , that givvts 


eccafion of many Prohibitions to thzs effett : 

T bat no perſon ſhall be ſued,or otherwiſe com: 
peiled ro jield, giver pay any manner of Tythes 
for any Manors, Lands, Tenements or Heredi- 
taments,which by the Laws and Statutes of this 
Realm, or by any priviledge or preſcription are 
not chargeable with the payment of ſuch. Tythes, 
or that be diſcharged by any Compoſition real. 

Extends only ro - This Paragraph of this Statute |as to the 

jredic Ty bes. double valuc, extends'only to predial 'T'ythes, 
as Corn, Hay, W ood, Flax, Hemp,Fruit,&c. but 
for mixt and pcrſonal T'ytheg, there is a provi- 
{jon afrer in this Act. 

SoleTuriſzifi! in Toere'is alſo another Proviſo in this Statute 

tp the Spiru. al as in'the former, which reftrams all Suits for 

Courts, ſubtrattion of 'Tythes to be ſued in the Eccleſt- 
eſtical Court, and that it ſhall not be lawful to 


ſue 
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ſue any withholder of Tythes, Obventions, &-c. 
in any other Court ; and that if the Eccleſiaſt i- 
cal Fudge ſhall give Sentence, no Probibition or 
Appeal depending, and the party condemned do 
not obey the Sentence,that then ſuch Tudges ma 
excommunicate the party,and if he wilfully 
ſand excommunicated by the ſpace of forty days 
next after publication thereof m thePariſhChurch 
of the place or Pariſh,wherethe party excommu- 
tn is dwelling or moſt abiding , then the 
; Fudge Eccleſiaſtical may certifie the King in ——_— 
ncery,aund require Proceſs of Excom.capiend. poo Eo 
ThisClauſe extends to all manner of Tythes, - 
Offerings,&c. but this gives no double damages 
for them, as the former Cauſe doth for Predial 
Tythes. 
There is another Clauſe in this A&t, that 
gives ground likewiſe for many Prohibitions, 
which is to this effect, 
That the aforeſaid Clauſe ſhall not extend to 
=_ any Tudge Eccleſiaftical Furiſdition to 
old plea of any matter,cauſe or thing repugnant 
to,cr againſt the effett,intent or meaning of the 
Stat. of Weſtm.2.c. 5. the Stat. of Articuli Cleri, 
crcumſpee Agatis, Sylvz cxduzythe Treatiſe 
de Regia Prohibitione St. 1 E. 3.c. 10. or any 0 
them,or to hold plea in any matter, wherein the 
Kings Court ought to have TFuriſdiftion, any 
thing therein,c. 
Note, that by theſe three Scatutes before 
mentioned the Juriſdiftion of 'T'ythegis confir- 
med and reſtrained to the Eccleſiaſtical Courts. 
That by the Stat.of 27 H.8.Procefs for con- 05/crvations 
tempt is given before Sentence. upon all- the 
By that of 32 H. $. Proceſs for contempt is Srarures. 
given after Sentence definitive : butobſerve rhe 
different penning, X 4 And 
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And by this laſt Statute a Writ of Excom- 
municgto capiends is . given , it the party con- 
tinue obſtinate by the ſpace of forty days, after 
an Excammunication publiſhed againlt him: 
ſo that a man-would think here were as good 
rerucdies provided for the recovery of T'ythes 
m the Eccleſiaſtical Court as could be ime 
oined.; but the interruptions that are frequent: 
ly givert by Probibitions , as ſhall be ſheye 
hereafter in due place, very much truſtrate the 
effect of the proceedings in- thoſe Courts. 


z Int.q90.” | And note , that a Modus decimandi: 1 pro. 
_—y - ',, perlyto be ſued for in the Ecclefaſtical Courts: 
Lack.21, © but if the Preſcription be denied,it ſhall he trig 

ina Prohibition. | hs 


'* And fo having faid ſo much concerning t 
Eccleſiaſtical Juriſdiction for the determining 
the right of Tythes , and relicf againſt ſub- 
traction of Tythes, I ſhall in the next place 
ſhew, in what Courts, in what Caſes, andin 
what manner . they are determinable | in the 

Temporal Courts. | 
Selden 422. Mr.Selden in his Hiſtory of T'ythes reckons 
In what Caſ:s y1þ five manner. of ways, whereby the right of 
mvbe po ny Tythes may be determined in the Temporal 
Jane may 4. Courts. 1. In Prohibitions, whereby the Spi- 
:ermine the ritual Courts are forbidden to hold. Plea, where 
Rig/:t « Ty:kes. matters happen which are only triable at the 
Kings Court, or where thoſe Courts proceed 
againſ} any Statute or- the Common Law, &c. 
2. By Writs of. Right of. Advoglon; where- 
unto may be annexed the Wriftof Idicavit. 
3. By Scire facjas. 4. By Proceſs Mandatory to 
command the payment of 'Tythes. 5. By Suits 
and Attions upon the before-mentioned Starute 
of 27 HS. 32 H.8. and of 2E, 6. to which 
89 | 27-22 5 "gay 
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may be added the Trials at Common Law by 

Actions of Tr eſpaſs, Aſſhze,&c. And of theſe in 

order. 

And firſt of. Prohibitions , which are fre- ;, what caſes 
quently, obtained out of the Courts at Weſt- Prohibitions 
minſter, Courts of great Seffions'in Wales, and * to begrant- 
thy Founty Palatines,&c. upon theſe grounds © _ 
following. © 

Firſt, pon a Modus Deciniandi, where the 11ob. +86, 

fendant in the Spiritual Court ſuggeſts, that 42-. 247: 

b and all thoſe Whoſe Eſtate he hath in the 2 Inſt.6.10'. 
ds,&c. in which,&c. haye time out of mind > — 

paid ſo much yearly in mony, or given ſome C 5 

bther recompence in farigfaRtion of all the Dyer 74-p.49- 

Tythes ariſing upon. the Lands, - or of all the Modus deci- 

Tythe Hay or Corn, &c. this manner of maudi. 

Tithiog being by Preſcription ,. which is only 

and properly triable at Common Law, if 

pleaded in the Spiritual, Court or not pleaded, 

or allowed or not allowed as a good Plea, 

there isa ground of a Prohibition ; and what 

Preſcriptions and Modus decimanidi are in this 

caſe bhp of by the Common Law,l muſt 

refer the Reader to the proper Chapter before. Cap. 6.antea. 
2.If the Bounds of a Pariſh come in ues _ of the 

whether the place where the 'T'ythes ariſe be in ee =_ =—_ 

this or that Pariſh, this is a matter triable by Roll — 

Jury, and therefore upon a ſuggeſtion of this 1.1,&c. 


matter a Prohibition will be _ 5 H. f: I nl 
> ro.El.228'.” 
3. If Lands be pretended to be diſcharged anaftion ben 


of Tythes by the Statute of 31 H. 8. or any 1i(charred 
other Statute, 4 Prohibition lies, becauſe it pro- = of 

| ly belongs to the Judges of the Common Co-Ent. 450.C 
Law to expound all Statutes, &c. fo if the ſug- 4534Forter 


ion be grounded upon the Star. of 2 E. 6. _ Ty 
Wy barren grounds,&c. If Rol.2,307.v.13+ . 
4 
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Suits for things 4, If one ſucs in the Spiritual Courts for the 
net 1ithable. T'ythes of things not Tithable by the Com- 

mon Law, for which ſee cap. 12. before, or for 
the Tythes of great Woods above twenty 
years growth., it is a ground for' a Prohibt 
thn. fo 
Littl.Rep.1z. No Tythes ſhall be paid of Hades and Balks 
inthe common Fields, bur ſhall be priviledged 
by the Corn. = FLA 1a. 
Roll 2.286.£4. F5- If a Suit be brought in the; Spirnul 
For matters de- Court - for the taking and carrying away 
terminable at "T'ythes, after the 'T'ythes are ſer forth and di- 
— 4. . vided from the" nine parts by the Pariſhioner 
cio toe unleſs the Suit be between two Eccleſtaſti 
efons in their proper rights,a Prohibition lies, 
-—=a4 pk becaiſe 'tis he Chloe Common Law. 
Roll. 2. 302.94. - 6. If the Spiritual Court, will not admit a 
19.23,24.v-16. Legal defence, as a Releaſe, an Accord with 
For _— fatisfaCtion, an Award, &c. or if the Spiritual 
Che Sos Ll Fudge refuſe to.admit the Defendant to traverſe 
Courts, the Plaintiffs Title, that he is not Parſon , Vi- 
car, &c. a Prohibition 'will be granted ; but if 
the Defendant'in the Spiritual” Court alledge 
ſuch matter againſt the Plaintiff there , which 
is properly triable in that Court, as Simony,&c. 
in ſuch caſe no Prohibition will be granted. 
Cro-Fl. 666. 7..If the Spiritual Court ſhall diſallow the 
Roll 2.309.q4- proof of the ſetting forth of the Tythes by 
6,8,9+ 3914 one witneſs, Prohibitions have been granted. 


Bu Wy Contra Co.12,.65'." Ideo quere. 
Hetley 87. There are many more caſes, wherein Prohi- 
Diſaiow proof bitions have been granted , but theſe are the 
&y one witne/*. rnoſt frequent,and may ſerve for a taſte. And. 

indeed Prohibitions are granted in all caſes, 


where they exceed their Juriſdiction. | 


by 


Chap:26. O! Law of Tythes. J15 
By the Statute of 2 E. 6. it is enafted, that * E-6.c.13. 
no Prohibition ſhall be granted in matters of mu P mo - 
Tythes im any of the Kings Courts , unleſs the 9, _ 

party that requires the ſame bring and deliver ' 

zo Jome of rhe Court, where o foags ſuch Pro. 

bibition, a true Copy of the Libel ſubſcribed by 

the band of the party,and the Suggeſt ion under- 

written, and that if he do not prove that Sug- 

| geſtion by two honeſt ſubſtantial witneſſes in the 

| || [ame Court within fix Months after the Prohi- * 

bition granted and awarded, then the party de- -s. F - ove the 

lazed jhall have a- Conſultation without delay, \.7 fs 

and doublecoſtsto be aſſeſſed by the Court where ch, 

| | te Conſultation is ſo granted, to be recovered in 

, |» Attion of Debr,&c. wherein no Eſſoin, &c. 
ſhall be allowed. 

| This Clauſe of this Staute ſeems to give the gy patios 

; Þ Parſon, Vicar, &c. a double remedy where the u50nthiClauſe, 
Suggeſtion is not proved within {1x Months, Hoskins ver. 
that is a Conſultation , and ſecondly, double S*roade- 
Coſts. But in both theſe they are in ſome mea- be — War 
ſure fruſtrated in their expectations: for as to ggckeram 
the firſt, after ſuch Conſultation a new Prohi- ver{.Davycs. 
bition may be obtained ; and beſides, there are Hil. 22 Jac. 
ſeveral caſes wherein the party cannot,or needs *9PÞ- ' 59- 
not prove his Suggeſtion, notwithſtanding this ms _ 
Statute, as where the Suggeſtion is in the nega- , 1nR.552. 

7 I tive, which regularly cannot be proved : 

|, © Secondly, if the Suggeſtion be grounded upon 
any matter of Law , as in caſe the Suit be for 

- | things not Tithable, great Wood, things fere , ;.q 

e F[naue&c. this appearing inthe Libel, a Pro- 

d. I hibition lies, and there needs no praof of the 

s, duppeltion, 


66 2% 


It 
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Cobbe verl. 


Hunt. 5 Jae.B.R. 


Noy 23. 


Noy 30,44+ 


Littl.Rep.18s. 


Noy $1», 


In what caſe 
Prohibitions 
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If a ſuggeſtion contain two matters, and the 
one ought to be —_— within 6 Months, and 
the other here, though the party fail in pro. 
ving that part 'that ought within this Law to 
have been ——_ no Conſultation ſhall in 
this caſe be granted. 
A ſlcight proof will ferve in this caſe, asto 
fay they have known it fo, or that common 
fame is ſo. 


And if the Suggeſtion be proved before + 


Judge wirhih the fx months, though not re- 
_— tillafter, it ſuffices. - 

If a Man make an inſufficient proof. of his 
Suggeſtion in a Prohibition, it may be ſupplied 
at any time during the fix Months within the 
Statute. 

To the ſecond here is double cofts to be 
awarded for want of proying the Suggeſtion, 
and no Execution given, but an Action of debt 
to recover it ; which is but a bad remedy in 
this caſe, when the party ſhall only recover the 
cofts, and have no cofts allowed him in the 
ſecond Suit. 

If a man haye' a Prohibition ,' and do not 
prove the Suggeſtion within the fix months, 
and the Defendant takes iflue upon it which is 
found againſt him, in this caſe the Defendant 
{hall have no coſts. 

So upon the whole matter here's a plauſible 
cauſe in an At of Parliament, and little bene- 
fit by ir. 

It is to be obſerved that ſome Prohibitions 
are in themſelves peremptory, as where there is 


are Peremptory a Suit in the Spiritual Court for things not 
zn themſelves. 


Tithable, and appearing fo in the Libel , m 
which caſes a Conſultation ſhall never be 
granted: 


a A XD tc©@a@@@ ma oo a as Van a ma a 
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ted: and fo it is, if the Suit be for carry- 
ing away T'ythesafter they are ſer forth, unleſs 
it be between Clergy-men in their own rights; 
and fo it is where the matter is determinable at 


Common 'Law, and the ſame appearing in the 
Libel. | 


37 


But where a Modus decimanti, a cuſtom of #here ex poſt 


not Tithing, a priviledge within the Statute of fo, 


31 H.8. for Abbey-lands, and in ſuch other 
caſes, where the Suggeſtion is grounded upon 
matterof fa&t, which is doubtful to the Court, 
thoſe Prohibitions are not peremprory till the 
matter of fa&t be tried and tound true by Ver- 
dict. 


And note, . that the Reverſioner may have a More 919".s 


Prohibition upon a Suir againſt his Tenant. 
But it is a queſtion whether two that are 
ſued ſeverally in the Spiritual Court may be 
upon the ſame Modus joyned in a Prohibition. 
The manner of proceeding 
proſecuting and defending; of Prohibitions is1n 
this manner : 


in the obtaining, Hetley 147. 


The party that is ſued in the Spiritual rw #0 proſe- 


Court, and deſires a Prohibition , moves the cute and defend 
Prohubitions. 


Court, and for the moſt part-makes his S 
_ ore tens at Bar: it the Suggeſtion 
upon, which. a Prohibition cannot be de- 
ted, the Court uſually gives. rule, that the 
party ſhall at' a certain day-come'to ſhew cauſe 
why a Prohibition ſhould nor be granted, and 
that in the interim proceedings in the Spiritual 
Court ſhould 'be ſtayed : upon ſerving this 
Rule itf 'due' time, and oath made of it, if the 
Plaintiff in the Spiritual Court do not appear 
at the day, and ſhew good cauſe to the con- 
tary, the Prohibition is awarded, and the rule 
made 
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Litl.Rep.367. 


made peremptory; but if the Court be doubt- 
ful, whether the matter be ſufficient-to ground 
a Prohibition'or no, then , or at the Prayer of 
the Defendant the'Court will order the Plaintiff 
to draw up his Suggeſtion into form, and then 
the Court will conl{ider of the matter, or the 
Defendant may demur to it, and the matter 
argued by learned Counſel , and, then the 
Court as they ſee cauſe, will. either award the 
Prohibition, or diſcharge the Rule. Bur if the 
matter ſuggeſted be a good ground for a Pro. 
hibition, +9 is in it ſelf falſe or doubtful, the 
Defendant'in the Prohibition may demand a 
Declaration of the Plaintiffs Attorney, which is 


grounded upon a ſuppoſed Attachment for not , 


obeying the Prohibition ; to which-the De. 
fendant may plead” as Counſel ſhall adviſe 
himg and Traverſe, and put in iflue the matter 
of the ſaid Suggeſtion, or ſuch other matter az 
Counſel ſhall adviſe, . which is to be tried by a 
Jury of the Country; if it paſs with the Plain- 
tiff, then is the Prohibition become peremprto- 
ry; but if the Verdict paſs for the Defendant 
regularly a Conſultation is awarded, that is, a 
Writ dire&ted to the Judge of the Spiritual 


Court ; authorizing him to proceed notwith- 


ſtanding the Prohibition. «pf 

Tf a man be ſued in the Spiritual Court for 
the Tythes of Wood, Herbage, &. and a 
Prohibition Ong becauſe the' Wood was 


burnr in the houſe , or the Cattel bred for the 


Plow or Payl, the Defendant may plead that 
the Wood or Cattel were fold, and traverſe the 
Suggeſtion. | = | : 


Now 
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. + Naw by a Statute made in the 50 E. 3. jt is t-50 E.3.c.4. 
enacted, T hat- where a. Conſultation is once ram a Prohj. 
duly granted upon a Prohibition made to the bad aft. _ 
Judge of Holy Church , that the fame Judge ſubbarien,. mY 
may proceed inthe Cauſe by virtue of the fame 
Conſultation, notwithſtanding any other Pro- 

hibition thereupon to be delivered ; provided 

always that the matter in the Libel of ' the faid 

Cauſe be not ingrofled, -inlarged, or otherwiſe 

changed. . 

But this Statute has been ſeveral times held Jones 2 3r. 
to extend to ſuch Cauſes only where Conſulta- C9 Car.208. 
tions are judicially granted upon examination '* 159AG 
of the Cauſe,and not where they paſs of courſe, 
as for want of proof of a Suggeſtion, or upon More 91 7%; 
Nonſuir for want of profecution,.or where the 
firſt was granted for want of a Copy of the 
Libel,or ſuch like. 

Sometimes the Court grants a Conſultation Co.5.58.4:. 
ſub modo, as where the matter of the Libel is Co-'2-Rep.4 4. 
in the disjundtive, and as to one part the Court ns, uit ations 
has Juriſdiction, and to the other not, there the _— 
Court may grant a Conſultation as to that part 
that the Spiritual Court has Juriſdiction of, and 
let the Prohibition ſtand as to the other. 

' Or a. Conſultation may be granted, ſo that S9mimers verſ. 


the Spuricu Court allow ſuch plea, of ſuch phy "4 


jag | | Poph.58. 
Note that the ſix Months for the proof of Hob.1 79. 
the Suggeſtion is according to the Kalendar, How the fix 
and not twenty eight days to the Month. p pon 65 apa 
And note in the caſes before pur the Prohi- ,,,,57.m. 5 


kition ſhall be general , and the Conſultation Co.5. 58.2; 


» 910d 5c. | 


And 


220 The Parſons Connſ#llo2 "Patt It 


Where no Con. . Arid it is takeh for a' Rule in Sir Henry Hy- 
mga xc barts Reports, . that if a Prohibitton be faulty; 
lh Ape os yet the Deferidant (hall never hive a Conſt 
the Defendant, (ation, if it appear to' the Court that the Suit 
Hob.zo0o*'” in the. Eccleſiaſtical Court was not well 
Dyer 171. grounded. ; 
P56. And therefore where one fued for the 'Tythe 
Corn of ſixty Acres of Land, and the Defen- 
dant ſliggeſteU' ir was barreti Ground, and paid 
no T'ythe,, and. pray'd and had a Prohibition, 
and the Jury found' that thirty Acres bf it were 
ſo, and that the' other thirty, were barren, but 
had paid T'ythe,Wool, and Lattb, and'a Con 
ſultation denied becaufe it appetred the Plaintiff 
; had no cauſe to ſue for T'ythe Corn. - 
Noy 28, So if one lay a Modus for the whole Town 


and prove it for hirtifetf only, nv Confitltatibn 
| ſhall be granted. | 
More 917. So in a Prohibition it was ſuggeſted, that the 


Auſten verſ.. Parſon had twerityAcres of Land,and-ten' Acres 
Pigot.Cro.El. of Wood in diſcharge of all” Fythes, and the 
736- proof was that he had twenty Acres of Lani 
only, and a Conſultation denied, becauſe it ap- 

peared he had'ns caufe of ſuit. 
Prohibition af- Regularly a Prohibition ought not to be 
er Sentence. oranted after Senterice, utileſs'ir appear the Sen- 
$ob.97- tence were obrained inthe vacation; or by fir- 
Oy 70. . - . Log 
Winch.s. prize, ſo that the party had not timeto prayt 
Cro;El.595, ſooner, or upon matter ariſing after the'Sen- 
Hob.67. tence, and the granting of not granting rel 
much in-the diſcretion of rhe' Cottrr. o_ 
After Conful- And fo ſometimes upon new matter ariſing 


0 = after a Confulratich ' a" Profiibſtion ' may be 
| granted, notwithſtanding the aforefaid:Starute 

| of 50 E.3.as where the Spiritual Court after 

| Conſultation proceeds to try matter —_— 
onlf 


e_—_— —_— 
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only at Law, or if after a Conſultation the Hob. 286- 


Spiritual Court will make an unjuſt Decree as 


to award treble damages : and fo in all caſes if Hughes 245. 
Hil.11 Jac.CB, 
Baldum ver. 


the Spiritual Judge will procced illegally, and 
againſt the Common Law , after Conſultation 
a new Prohibition may thereupon be obtained, 
but not upon any matter alledged in the Li- 
bel. 

Prohibitions of themſelves are excellent 
things , where they are uſed upon juſt, legal, 
and true grounds ; and have often avoided the 
Uſurpations of the Popes and Spiritual Courts: 
but by the Corruption of theſe latter times 
they are grown very grievous to the Clergy, 
being too oft granted upon feigned and untrue 
Suggeſtions, which it is impoſſible the Judges 
ſhould foreſee without the Spirit of Prophecy. 
And I think I may preſume to ſay,that where 
one was granted before Queen Elizabeths 
time, there have been a hundred granted in 
this laſt Age; and they are a very great delay 
and chargeto the Clergy ; and it were well, in 
my poor _ if the Reverend Judges 
would think of ſome way to reſtrain them , or 
to make them pay well for their delay by 
making the Plaintiff enter into Recognizance 
to pay ſuch coſts, as the Court out of which 
they iſſue, ſhould award , in caſe they ſhould 
not prove their Suggeſtion in convenient time, 
or ſome ſuch other courſe as they in their grear 
wiſdom ſhall think juſt and meer. 

And fo having done with the firſt manner 
of determining the right of 'Tythes at the 
Common Law, I ſhall procted to the ſecond , 
which is by Writ of Right of Advowſon, to 
which likewiſe belongs the Writ of Indicavrr, 

Y which 


Geery. 


Toe wertue ani 
vices of Profit= 


bitions. 
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In JYicavit ab 
Conmon Law. 


38 H.6.20.4, 
per Moile. 

4 E.3.27.b. 
per Markham. 
2 Init.364. 
Ley for any 
Tithes. 
Bracton I. s. 
C.4.402.d,* 
For a [ixth 


pI#/7., 


Articul: Cleri 


Cs 2s 


2 Inſt.491.*. 
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which in it ſelf is no other but a meer Prohi- 
bition to the Eccleſiaſtical Judge , and firſt of 
the Indicavit. 

There have been ſome opinions that the 
Writ of Indicavit is grounded upon the Sta- 
tute of Circumſpette Agatis and ArticuliCleri, 
cap.2, Put it is very clear this Writ lay at 
Common Law; and it appears in our Books 
that it was the opinion of ſome learned Judges 
that it lay inall caſes wherethe right of Patro- 
nage might come in diſpute,and of this opinion 
Sir Edward Coke ſeerns to be. 

And B3ra#ton a Learned Judge who wrote in 
the time of H. 3. hath the very Writ in hs 
Book , which was long before the Statutes 
above-mentioned.; and he faith that this Writ 
lies, / contentio fuerit inter Rettores de aliqui- 
bus decimis ; que aft imari poſſunt uſque ad 
quariam, quintam vel ſextam partem advuv- 
cationis. Et ulirg quam pariem non extenditur 
probhibitio, prout ſibi wvidetur. 

But whatſoever the Common Law was, it 
is now ſetled by the Statute of Circumſpette 
Agatis, and Articuli Cleri, cap. 2. That unleb 
ar leaſt the "T'ythes in demand be of the fourth 
part of the value of the Church , this Writ 

lieth not : TheStatute of Articuli Cleri,cap.s 
is, /z ſit contentio de jure decimarum originen 
habens de jure Patronatus , & earundem deci 
marum quantitas aſcendat ad quartam pariem 
bonerum Eccleſiz, locum babeat Regia prob 
bitio, that is to fay a Writ of Indicavit. 

And this V/rit lies as hath been ſaid where 


Where the Indi- one Parſon demands T'ythes againſt another 
cavit [es, 


Parſon to the fourth part of the value of the 


Church or more , which comes into ther 
Churches 
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Churches by ſeveral Patrons, for if the In- 

cumbents come in both by one Patron the 

right of the Advowſon cannot come in 

queſtion, and by conſequence this Wrir lies 

not. 

Suppoſe there be a Parſon with a Vicarage 
endowed, whereof the Parſon is Patron ; and 
a Suit be for 'T'ythes belonging to the Parſon, 
to the value of a fourth part of the Parſonage 
but not to the fourth part of the Parſonage 
and Vicarage: It ſhould ſeem in this caſe 
though the Vicarage were derived out of the 
Parſonage, and may again be re-united to that, 
nevertheleſs by reaſon of the ſeveral Patrons 
an Indicavit will lye in this Caſe. 

And it is to be obſerved that this Writ F.N.B.45.b.c. 
doth not lie before Libel, nor after definitive 12 £.4-1 3» 
Sentence, for the party that prays this Writ #7. , 
muſt ſhew a Copy of the Libel in the Court of 
Chancery before he can have ir. 

And though the Law be reſtrained at this 2 Inft.364. 
day to a fourth part of the value of the 7% form of the 
Church , where before it was at large. Yer ge _ 
the form of the Writ remains, and if the ,,,, 
thing in demand be under the fourth part of 
the value, it muſt be ſhewed in pleading by 
the other fide., 

And this Writ lies as well for Offerings, as F.N.B.,5.b.1 
for T'ythes: when ſuchWrir is ſued and ferved, £2 7 Ofer- 
and the proceeding in the Spiritual Court ſtopr, 5" 
then the Plaintiff there is to ſue his Writ of 


Right of Advowſon of ſuch a portion of 

Tythes as the caſe requires , and this is given 

by the Statute of Weſtm. 2. cap. 5. in theſe Weltm.z. c.5. 

words, Et cum per breve de Indicavit impedi- 

tur Rettor alicujus Eccleſie ad petendas decimas 
Y 2 in 
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in vicina parochia, habeat patronus Refori ſic 
impedito breve ad petendam advocationem de- 
cimarum petitarum : but this mult be intend- 
ed where the Patron has the Fee-{imple of the 
By whom. Advowſon. And the Indicavit is to be brought 
F.N.B.45.b. in the name of the Patron and his Clerk a- 
But where te o2inſt the other Incumbent, that ſues in the 
an Jar  Fecleſiaftical Court and his Patron ; but the 
7:cunbat, Writ of Right of Advowſon is to be ſued by 
ſu ſolem. the one Patron avainſt the other, and the Pa- 
12 E.4.13b. tron demandant hall alledge Explees taken by 

his Incumbent of great and ſmall Tythes. 
F.N.B.30.b. But if the Patron againſt whom the Inde 
The reltef Ll ; cavit is ſued, be but Tenant in Tail, Tenant 
marcpy park ' for life or years, then he cannot maintain a 
ec. " Writ of Right, but muſt demand and appear 
> Inſt.364%" toa Declaration upon an Attachment,and plead 
his Title, which muft be proceeded in, as in 
other Prohibitions ; and when the Title 
of the Patronage is determined at Com- 
The Proceedizg mon Law, then the cauſe muſt be remitted to 
remitted, the Ecclehaſtical Court, where Sentence mult 
be given according as the Law has determined 
the Right , and this appears by the Form of 
Regiſt. 36a.” the Indicavit,which is ſpecial, Vobis pr £cipimus 
33.b', ne placitum illud teneatis,donee diſcuſſum fnerit 
in Curia nottra ad quem illorum pertineat eju- 
dem Eccleſiz adwvocatio. | 

And there is a note in the Regiſter, that this 
Writ lics of a Vicarage, Prebend, & aliis ſim | 
liburs as well as of a Rectory: and the Form | 
| 


of the Writ is thus : Precipe A. quod reddatB. 

F.N.B.30.C9 qgdwocationem decimarum quarte partis vel 
medietatis Eccleſia, fc. 

Bur theſe Writs as well as other real Actions, 

are grown obſolete and feldom put in ay 
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and therefore thus much ſhall ſffice of the 


+ nature and proceeding in them. 


The third manner of proceeding for the de- Scire facias, 
termining the Right of T'ythes at Common '3 E3 <7: 
Law was by Scire facias, -_ was grounded 
either upon Letters Pztenrs Fines, or other Ju- 
dicial Records, of which Mr. Sel/len inſtances 
ſeveral Precedents; but this manner of Trial <<1dens Hitt. 
being taken away by the Statute of 18 E. 2. decim.439, KC. 


. Co.l ſK.2.6 7, 
£.7. I ſhall fay no more of it. HK Lo 
The fourth ſort of determining the Right of 144r; Manda- 


T ythes at Common 'Law, mentioned by Mr. 7:7. 

Selden, is Writs Mandatory, commanding the , 

payment thereof , whereof he gives ſome few 
Inſtances,but theſe having never been frequent, 

and for long time diſcontinued and grown out 

of uſe,l wil not trouble the Reader with them, 

but refer the curious Reader to Mr. Seldens Sclden 444 &c. 
Hiſtory of Tythes, and proceed to the fifth 


manner of determining the right of Tythes at 


the Common Law,which is grounded upon the 


late Statutes. 


For the Statute of 27 H. 8. there hath been 
ſufficient ſaid already ; for that of 32 H. 8. 
that concerns the "Temporal Juriſdiction , 1 
ſhall leave itrill the laſt , and proceed to ſhew 
what Authority is given to the Temporal 
Courts by the Statute of 2 E. 6. ca. 13. being 
the firſt Law that ever gave the Temporal 
Courts Juriſdiftion for the Parſon againft the 
Pariſhioners for ſubtra&ion of 'T'ythes, in 
which there is a Clauſe to this effect. 2E.6..19. 
And it is enacted by that Starure after it has, ,,  ,, 
confirmed the former Statutes of 27 1.8.c.20, "OOO 
and 32. H.8. c.7. That every of the Kings Sub- 
jects ſhould from thenceforth truly and juſtly 
| $ 2 Without 
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2 In.650:. 


The Parſons Counſello2 2 Part IT. 


without fraud or guile ſet out, yield «nd pay all 
manner of their predial Tythes in their proper 
kinds, as they ariſe and happen in ſuch man- 
ner and form as hath been of n_ nielded 
and paid within forty years next before, Oe. 
or of Right or Cuſtom ought to have been os 
and that no perſon thenceforth ſhould take or 
carry away ſuch or like Tythes, which had been 
yielded or paid within the ſaid forty years, or 
of right ought to have been paid in the place or 
places Tithable of the ſame , before be bath 
juſtly divided or ſet forth for the Tythes there- 
of, the temth part of the ſame , or otherwiſe 
agreed for the ſame Tythes with the Parſon, 
- 4 under the pain of the forfeiture of the 
zreble value of the Tyihes ſo taken and carried 
away. 

This Clauſe being compared with the for- 
mer Clauſe, almoſt penned in the fame words 
for the double valuc, would make a man at a 
ſtand what the meaning of the Parliament was, 
andit was forty years(when almoſt all that were 
at the raking of this Act were dead) before it 
was found out, that an Action of Debt lay 
upon this Chuſe at Common Law for the 
treble damages: To wit, Paſch.29 El:z. Inthe 
Exchequer in an Information by the Queens 
Attorney againſt one Hood for the treble va- 
lue, as forkcited to the Queen. In which Caſe 
it was reſolved, that an Action of Debt lay at 
the Common Law for the treble damage , for 
not ſetting forth of 'T'ythes ; for whereſoever 
an Actof Parliament gives a forfeiture azainſt 
him, that doth diſpoſſels, &c. the Owner of kis 
property, as here he doth of his 'T'ythes, there 
the forfeiture is given to ;the Party grieved - 
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diſpoſſefſed. Since which reſolution Aftions of 
Debt have been frequently brought in all the 
Courts of Weſtminſter , by Parlons . Vicars, 
Proprietors , Owners and Farmers of 'T'ythes, 
as well Lay as Spiritual ypon this Statute, bur 
being ſo long before it was found out, that ag 
Action lay at Common Law upon this Statute, 
the Plaintiffs in the recital of the Statute al- 
ledged it to be made the fourth 2 f February, 
2 E. 6. whereas in truth the Parliament begun 
the 1 of E.6.and was held by Prorogation the 
fourth of February, 2 E.5. And this being dif- 
covered by an Action between Oliver and 
Colier, P. 6 Fac. B. R. brought upon this Sta- 
tute, wherein the Statute was milrecited- as 
aforeſaid, and exception taken to it in arrelt of 


Judgment, the Court upon good adviſement 1 Brown). to5; 
over-ruled the exception by rcaſon of the mul- Yelvert.126. 
titude of Preſidents, and afhirmed the Rule, Pyer 171.p.6. 


that multitudo errantium parit errors Patroct- 
mum. 

: Now conſidering that this is become a very 
frequent Action in uſe, I conceive it will noc 
beimproper to the preſent occaſion to commu- 
nicate to the Reader what I have vbſerved and 
learned in this kind of Actions, not only con- 
cerning the Forms of Declarations, Pleadings, 
Verdicts and Judgments , but likewiſe what 
evidence is neceffary upon the general Ifſues of 
non culpa. and nil debet , for the Plaintift and 
Defendant: And in the firſt Caſe cont1Jer in 
what Caſes, and by whom, and agaialt whom 


this Action may be brought. *Hutton 4 2 1+.” 


* If two bz Joynt-Tenants, and :ney enter ba ; ; 
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apainſt them joyntly Og if o2e only enter 770n; 1;e in 
+ 


and occupy joyntly, the Aftion mult be brouyhe 
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and occupy , the Action muſt be brought a- 
gainſt him, that only occupics alone. 

Nora, that the Actionlies by Executors, but 
not againſt Executors. 

But if there be two Tenants in Common, 
and one of them ſets out his 'T'ythe, and the 
other carries it all away, there the Action ſhall 
be brought againſt him, that carries it all away 
alone. 

If the Parſon have two parts of the Tythe 
and the Vicar u third part, and one man Farms 
all, he may ſuc for all in one Action. 

It the Husband and Wife in the right of 
the Wife be intitled to T'ythes, they ſhall joyn 
in this Action,becauſe the damage is to ſurvive: 
but a Parſon and a Vicar cannot joyn , butif 
they joyn in a Leaſe to a third perſon , their 
Farmer may ſue for all in one Action ; but in 
the frſt Caſe, I ſee no reaſon but that the Huſ- 
band may bring the Action alone , and fo [ 
have known it ofcen done. 

In an Action brought upon this Statute, the 
Severance was alledged before the ſowing, and 
exception taken after Verdi&t ; but the Ex- 
ception was Cifallowed, becauſe the ſhewing of 
the ſowing was ſuperfluous , and. fo aided by 
the Verdict. 

The taking was alledged after the Plaintiffs 
term was ended, and yet held good, 

A. 40 and 4.1 Eliz. A Judgment was ar- 
reſted, becauſe the Suir was brought ad refpor- 
dendum tam Domino Regi quam parti ; but 
this Caſe I very much doubt, for being againſt 
a Statute Law it is a contempt hneable, though 
the Plaintiff have the forfeiture, as upon the 
Statute of Heu and Cry, &c. and I take th 

De | Cale 
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Caſe mter Luvered and Owen, M. 4. Fac.C.B. Hetley 121, 
for the better Law, where it was held good. 
Upon an Action brought by two upon this cxo.E1.1 50, 
Statute, who made their Title by a Leaſe from 
a Patentee of the King , and exception was 
taken, becauſe they did not ſhew the Patent, 
but difallowed. 1. Becauſe the Letters Patents 
did not belong to the Plaintiffs. 2. Becauſe the 
Plaintiffs did not demand the 'T'ythes them- 
ſelves, but damages for a tort ; another Ex- 
ception was taken to the Declaration , becauſe 
the Plaintiff alledged the Defendant did not a- 
gree with them , and did not fay, or either of 
them, but held good by Intendment. | 

And it hath beenadjudged , that in this Acti- 2Bulſt.65.228. 
on , the Plaintiff needs not to ſhew his Title: *33- 
eſpecially, but it is enough for him to alledge SE __ 
that he is Proprietor , Farmer or Rector, ge- Yelr. 63. 
nerally without ſhewing how. Cro. Jac.68. 

And it hath been held good, though the 36. 
Plaintiff in his Declaration do not expreſs the * 3:9%9-70.71- 
quantities or loads of the Corn or Hay carried 
away. 

And fo it is, though you do not expreſs in 2 Inſt. 650-. 
your Declaration, the kinds of the Grain car- 
ried away. 

Where a Man alledged, that he was Farmer Coke verſus 
of all the T'ythe-Corn ariſing, &c. upon ſixty Smith,H.7Car. 
Acres of Land in D. and did not alledge which **2:5 57-5 
they were in certain, and yet allowed for ** _—_ 
good, 2. The Plaintiff alledged the Defen- 
dants Occupiers , but did not ſay, whether 
joyntly or in common, and 'yet held good. 

3. The Plaintiff had alledged no time of the 
carrying away, but having alledged the time of 
the ſcyerance, and the carrying away, coming 

in 
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in with a Conjundtion Copulative it was held 
well enough. 
Cro.Jac.324, In an Action brought upon this Statute, the 
2 Bulſtr. 114- Plaintiff averred in his Declaration , that he 
was ſubditus dit; Domini Regs , having re. 
cited the Statute, and it was held naught, be- 
cauſe it muſt neceſſarily be intended E. 6. and 


not of the preſent King. 
Pleas in this In an Action upon this Statute the Defen- 
AXion. dant pleaded a Recovery in the Eccleſiaſtical 


n—_ you Court ; bur it was held no good Plea at Com- 
Kil.9] ar mon Law, but I conceive it would be a good 
\ * evidence upon 14 debet pleaded, otherwiſe the 
Pariſhioner were in an ill Condition. 
Wortley ver In this Adtion 01 culpa. and nil debet have 
4-2; 4 been both held good ifſues, but it is no good 
His Plea to plead, that the Plaintiff fowed the 
Crol.766, Corn, and fold it ro the Defendagt , becauſe 
Cro.Jac.z361. this matter will nor excuſe the payment of 
More 914” 'T'ythes. 
| Now having brought the Cauſe to iſſue up- 
on 111 debet or non culpa. we will ſhew in the 
next place what will be good and material evi- 
dence, as well for the Plaintiff as Defendant. 
What Evidence Firſt, If the Plaintiff bea Parſon, Vicar, or 
rs neceſſary im other Eccleliaſtick , and have not been ſome 
#115 41, Ex conſiderable time in poſſeſſion of his Living, in 
pirte 9" which I have not obſerved any Conſtant rule 
amongſt the Judges in their practice, but ten 
years quiet poſſeifion for the moſt part is al- 
lowed by the Judges for an evidence of the 
Plaintifis Title, unleſs ſome material objection 
be made againſt it te draw it into queſtion; 
but if the Plaintiff have been bur E ſome 
ſhort time in poſſeſſion, or the poſleſlion litigi- 
0u5, then the Judges uſually put the PlaintR 
0 
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to prove his Inſtitution and Induction, and now 
he muſt prove that he was in Epiſcopal Orders 
at the time of his Inſtitution, otherwiſe his In- 
ſtitution is void ; by the late Aft of Unifor- 
mity he muſt produce a Certificate under 
the Hand and Seal of the Biſhop, 8&c. that 
inſtituted him, that he ſubſcribed the Declara- 
tion mentioned inthe Act of Uniformity , and 
muſt prove he ſubſcribed the ſame in the pre- 
ſence of the Biſhop,or, &c. and he muſt proye 
that within two Months after he was inducted, 
upon ſome Sunday or Lords-day during Di- 
vine Service, he read the thitty nine Articles 
of Religion in the Pariſh Church into which 
he was inducted, and that he did declare his 
unfeigned afſent and conſent to all things 
R_. contained ,; and he muſt likewiſe prove 
that within two Months after aCtual poſſeſſion 
of his Living he read Morning and Evening 
Prayer in his Church upon ſome Lords:day, 
and openly and publickly before the Congre- 
gation declared his aſſent and conſent to the 
uſe of all things therein , contained and pre- 
ſcribed in theſe words, I A. B. do here declare 
my unfeigned aſſent and conſent , to all and 
every thing contained and preſcribed in and by 
the Book Intituled the Book of Common Prajer 
and Adminiſtration of the Sacraments , and 
other Rites and Ceremonies of the Church , 
according to the uſe of the Church of Eng- 
land, together with the Pſalter or Pſalms of 
David, pointed as they are to be ſung or ſaid in 
Churches, and the form aud manner of ma- 
king, or Ordaining and Conſecrating Biſhop:, 
Prieſts and Deacons. : 


The 
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The Parſon, Vicar, &c. having thus made 
himſelf a Title, muſt proceed to prove the 
taking and carrying away the Corn, Hay, &c, 
and the value; and it need be that the 
Land lies within the Pariſh , &c. but this 
the Judges put them to prove firſt of all com- 


- monly. 


But if the Plaintiff be a Farmer or Patentee 
under the Crown he muſt prove his Title, but 
if he have been any conſiderable time in poſ: 
ſeffion, and the Title not controverted , the 
Judges ſeldom put the Plaintiff to ſhew any 
more Title but his bare poſſeſſion and enjoy. 
ment,and that others pay him T'ythes. + 

And fo having ſhewed what is neceſlary the 
Plaintiff ſhould be prepared to prove, I will 
proceed to ſhew what defence the Defendant 
may make. 

The Defendant upon the general iflue of 
Not guilty, &c. may prove that he duly ſet 
forth his T'ythes, but if he afterwards carried 
them away it will not ſerve his turn; ſo if he 
ſell his Corn privately to another, and after he 
has fold it privately, cuts and carries it away 
the Action lies againſt the firſt Owner ; the 
ſame Law is, -where the Owner of the Land 
privately ſells his Corn to another who pri- 
vately cuts and carries it away. 

If there be two Farmers ſue and the Defen- 
dant pleads il debet, and upon the trial prove 
an agreement with one of them, this ſhall 
bind his Companion. 

And the Defendant may prove that another 
has a better Title ro whom he has paid. his 
Tyrhcs, or compounded with him for them. 


Or 


Chap.26, OzLaw of CTythes, 


Or that he may prove that the Parſon came 
in by Simony, or any other matter that makes 
his Preſentation, Inſtitution,or Induction void,or 
any other defeCt in not reading the Articles,&c. 
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Or he may prove that he ſer torth his Tythes, 


and a Stranger carried them away, or may give 
in evidence, a Leaſe or Grant from the Plain- 
tiff himſelf, or to any other to whom he can 
makea good Title, but ſuch Leaſes and Grants 
muſt be in writing unleſs for one year only, to 
the Ownerof the Land, which hath been held 
good by way of retainer. 


The Jury, if they find for the Plaintiff, are 77-4:2, 


to find how much of the debt demanded by 
the Declaration is due to the Plaintiff, which 
they are to do by trebliag the value of the 
Tythe ſubtracted , wherein they are uſually 
aſſiſted by the Court. 


The Judgment is always given for the debt Judgment. 


found by the Jury without coſts, becauſe this 
Action 1s grounded upon a penal Law, where 
no Action lay at Common Law , neither 


ſhall the Defendant haveany coſts, if the Ver- More 91 5... 


didt paſs for him: but if the Jury ſhould up- 


on the Trial give coſt and damage, the Plain- C:®-[ac- 361» 


tiff may releaſe them and take his Judgment: 
But if Judgment be given for the Plaintiff in 
an Action brought upon this Statute by Nibil 
dicit, non ſum informatns, or Demurrer, the 
Plaintiff ſhall have Judgment for the whole 
debt demanded by his Declaration. And if an 
Action upon this Statute be brought againſt 
two or more, and Verdict only paſs againſt one, 
or part of the Defendants, the Plaintiff ſhall 
have Judgment againſt thoſe againſt whom the 
Verdict paſles, though the others be acquitted, 
quod nota, Note 


362» 


'' 


Stiles 317,318. 
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Note that this Statute, as to the treble value 
and double value, extends only to Predial 
T'ythes, and not to Perſonal , mixt, or other 
Church duties. 

The Chancery likewiſe by Engliſh Bill holds 
Plea of Tythes as may be made out by any 
precedents. 

The Exchequer likewiſe by Engliſh Bill 
holds plea for a ſingle value, fer ſubtraCtion 
of all manner of T'ythes, Oblations, &c. of 
which great uſe hath been made {ince the late 
Wars ; and there they decree the {ingle value 
with coſts, and the future payment, which is of 
great advantage to thePlaintiffs, and tbeſe Suirs 
are not interrupted with Prohibitions 3 but 
theſe Suits are often very coſtly too , for if a 
Modus decimandi, or the bounds of the Pariſh 
come in queſtion, and the proof not very clear, 
they are frequently ſent ro Trials at Lay, 
which gives delay and increaſes the charges 
very much. This Juriſdiction I. take it is much 
fortified ſince Tenths and Firſt-fruits were an- 
nexed to the Crown: but Suits of this nature 
were rarely brought in this Court before the 
War, however there are ſome ancient Books 
prove that this Court on the Law fide has 
aſſumed Juriſdiction of 'T'ythes ,” but the Re- 
porter reports it with a quod mirum. 

Where the Kings Copy-holder pleaded a 
Modis it muſt be tried in the Exchequer, and 
for this cauſe a Prohibition was granted. 

Laſtly, It is evident in our Books of Law, 
thar the rights of T'ythes were frequently de- 
termined at Common Law in Actions of Trel- 
paſs for taking away of Tythes, unleſs both 


parties were Clergy-men ; and — 
| WA 
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ſizes haye been brought at Common Law for 38 E.3.s. 
Tythes between Lay-perſons. And it is held *2 E4-24-2. 
inthe 25 H.$. that where the Lord of a Man- 25 H. 8.Br. Ja- 
nor claimed T'ythes in conſideration of finding 7!/4i#ien 95. 
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a Chaplain at ſuch a Chappel, and the Pariſhio- 
ners claimed them likewiſe upon the fame con- 
ſideration, that the righi of theſe T'ythes being 
between Lay-perſons was triable at Common 
Law only. 

And at this day if 'T'ythes be once ſer forth 
and divided from the Nine parts by the Owner 
of the Corn; and any perſon that has not 
right to them carries them away, the Suit for 
this Treſpaſs muſt be in the Temporal,and not 
in the Spiritual. 


38 E.3.5. 


And'by the Statute of 32 H.8.it is enated, Stat.32 H.8. 
that in all caſes where any perſon, &c. which ©*P-7- 


then had, or then after ſhould have any Eſtate 
of Inheritance , Freehold, - &c. in or to any 
Parſonage, Vicarage, Portion, Penſion, T'ythes, 
Oblations, and which then were, or then after 
ſhould be made Temporal , or admitted to be, 
abide, and go to, or in Temporal. hands and 
Lay-uſes, and profits by the Law, &c. ſhould 
then after fortune to be difleiſed , deforced, 
wronged, or otherwiſe kept or put out from 
their Lawful Inheritance , Eſtate , Seifn , 
Poſſeſſion , Occupation, Term , Right or 
Intereſt, of, in, or to the ſame, or, &c. by 
any other perſon , or, &c. claiming or pre- 
tending to have Intereſt 'or Title to the fame, 
that then, and in every ſuch caſe, &c. the per- 
ſon,&c. ſo diffeiſed, &c. the Heirs, Wives, &c. 
ſhall and may have their remedy in the Kings 
Temporal Courts, or other 'T'emporal Courts, 
as the Caſe ſhall require for the recovering, &c. 

luch 
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ſuch Inheritance, &c. by Writs Original of 
Quod ei deforceat, pracipe quod reddat, Aſſiſe, 
&c.'as the Caſe ſhall require,&c. So that fince 
this Statute the Caſe is put out of all doubt, 
that for ſuch T'ythes, &c. which are become 
Lay-fee , the right , title and poſſeſſion is be- 
come determinable at the Common Law, and 
all manner of real Actions , Eje&tments and 
other perſonal Actions are brought there as 
the Caſe requites daily. 

And now having ſhewed in how many 
Courts, and how many ways T'ythes may be 
recovered, it calls to my mind the Fable of the 
Fox and the Cat, who had but one way. to ſhift 
for her ſelf when the Hunts-men came, but 
that one proved better and more ſecure than 
all the ſhifts the Fox had boaſted of; for upon 
the whole matter it were much better for the 
Reverend Clergy if they had one ready way 
to recover ſingle damages with their coſts of 
Suits at Common Law, where they might not 
be interrupted by Prohibitions, and claſhing of 
Juriſdictions, and toſt from one Court to ano- 
ther, than all theſe ways I have mentioned. 
And it is a wonder-to me that there being 
hardly a Lord in Parliament, nor many of the 
Houſe of Commons that have not ſome part of 
their Eſtates in Impropriations , though they 
had no kindneſs to the Church , yet for their 
own intereſt and concerns have not to that 
purpoſe preferred ſome Law in Parliament be- 


- fore this time ; which might be done in a few 


lines, by giving an Action of the Caſe at 
Common Law for the ſubtraftion of T'ythes 
with cofts, orif the Parliament ſhould rhink hit 
the ſmaller ſort of T'ythes might be determined 
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in a Summary way by the Juſtices of Peace 
with an Appeal to the Judges of Afize ; bur 


this I humbly ſubmit, as I do all the reſt, to 
better Judgments. 
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I have now finiſhed this ſmall Tra&t,where- The Concluſion 
by I wiſh the Reverend Clergy may receive of the whole. 


as much fatisfaCtion as I deſire, or they can ex- 
pet. And I ſhall now conclude all with a Liſt 
of thoſe Monaſteries, the Lands of which are 
only capable to be diſcharged of the payment 
of Tyrhes, by Order, Bull, Prefcription, real 
Compolition or otherwiſe , that every Clergy- 
man may fatisfe himſelf without further en- 


quiry whether ſuch Monaſtery Lands as ſhall 


happen to be in his Pariſh, &c. may have the 
benefitof the Statute of 31 H. 8. to be freed 
of the payment of T'ythes: and in the Liſk 
following I have ſet down the Times of the 
foundations of the ſeveral Monaſteries,that be- 
ing materialto know, for if they were founded 
ſince the firſt year of R. 1. they cannot pre- 
ſcribe in 03» decimando. I have alſo for the 
moſt part ſet down what Order the Houſes were 
of, that the Reader may fatisfie himſelf whether 
they were of any of thoſe Orders that were 
priviledged from the payment of 'Tythes : for 
the valuations I have followed Mr.Dugdale, as 
being a ſure Author , having obſerved many 
Errors in that of Mr.Speed. 

In the peruſalof this Cacalogue you will find 
how many Foundations were made of Monaſte- 
ries in the firſt Century after the Conqueſt ; and 
till che Reign of King Fohbn, that it they had 
continued at that rate, the greateſt part, if not 
all the Land in Eng land, had by this day been 

| Z Monaſtery 
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Monaſtery Land. But in King Fohns time they 
begun to ſlack, and in the ninth of H. 3. the 
Statute of Mortmain was made , after which 
you will find but few Religious Houſes (as 
they were called) founded. 

The Ciſtertian Order came into England 
about the yearof our Lord 1128, and in the 
enſuing Table, you may fee how well they 
proſpered, that in ſo ſhort a time there ſhould 
be ſo many of the greater Abbeys of that Or- 
der ; but it ſhould ſeem this Order began ſooner, 
See Mona#ticon Angl.li.1.p.695. 

The Black Canons regular of St. Auguſtine 
firſt came into England, as Mr. Stow lays, in 
the Year 1108. -and were firſt placed in 'Tre 
nity Church within Algate , London. But | 
rather think he is miſtaken in the time, for 1 
find ſome Monaſteries of that Order before that 
time : However the enſuing Catalogue will 
inform you of their increaſe. 

And it is without diſpute that Py increaſe of 
Monaſteries , eſpecially thoſe 6t priviledged 
Orders, tended very much to the prejudice of 
the Secular Clergy that had the Cure of Souls; 
for belide the Orders that wcre priviledged, 
they appropriated ali the Churches they could 
obtain, and how ill they were ſerved a man 
may in ſome meaſure obſerve that peruſes the 
Statute of 15 R. 2. and 4. H, 4- for it appears 
by them that they endowed no Vicarage at all 
upon the appropriating Churches,or ſo meanly, 
that the Vicars could not live upon them, and 
not at all Hoſpitality praftiſed. And therefore 
the Parliament of England which has always 
put a ſtop to the uſurpations and exorbitances 
of Rome, and to prevent the”Religions Houles 
deſtroying 


Chap.26. O12 Law of Tyties. 339 
deſtroying the Church, in the 1 57h year of the 
Reign of King Richard the Second made a !5 R-2-cap.15. 
Law, That the Dioceſan of the place where 
any Church was to be appr opriee » ſhould take 
care the Vicarage ſhould be well and ſufficiently 
endowed beſides a portion to the Poor. But 
this At not having the effe&t was defired and Palmers Rex; 
expected, the Biſhops of thoſe times being over- 2 +9- 
awed by his Holineſſes Mandates, or partici- 
pating too much of his qualities, a ſecond good 
Ac was made in the 14h year of King H. 2. 4 H-4-P.1: 
whereby it was enacted, That all thoſe Appro- 
priations, that were made ſince the former Sta- 
tute without ſuch endowments , were declared 
to be woid. And that no Religions perſon (that 
&, Monks and Friars ) ſhneld be made Vicar in 
any Church appropriated, or to be appropriated 
any means in time t6 come, and that 
nm Vicarage ſhould be appropriated by theſe 
Statutes, and divers other Statutes cited 
in this work upon ſeveral occaſions. It is ſ 
eaſie to gueſs what opinion they had, even in | 
the times of Popery , of theſe People called 
Religious Men. | 
I have now made too long a digreffion; and 
will therefore proceed to the Catalogue I pro- | 
thiſed the Reader. ' 


Ca.canta Ec- 
cli. 


An Apendix to the Third Chapter of 
the Second Book. | 


=> was a Canon made by Robert Win- 
chelſey Archbiſhop of Canterbury and his 
Clergy in the Year 1305, whereby it was de- 
creed, that Omnes & ſinguli parochiani integre 
& ſine diminutione decimas inferius annitatas 
Eccleſiis ſuis perſolvant; ſcilicet,decimam lafts 
a primo tempore ſue novationis tam menſe 
Auguſti quam alizs menſibus ;, de proventibu 
etiam boſcorum pannagiits Sylvarum O cett 
rarum arborum ſi vendantur, vivariorum, iſ- 
catiorum, fluminum, ftagnorum, arborum, yt 
corum, columbarum, ſeminum, fruttuum, & 
beſtiarum guarenarum , aucupitit , hortorum, 
curtilagiorum, lane, lini, vint & grani, turbs- 
rum, in locis quibus fabricantur & fodiuntr, 
cygnorum, caponum, aucarum, & anarum, ous 
rum, Thenetit agrorum, apum, mellis & core, 
mclendinorum, venationum, artificiorum, negt- 
tiationum , "nec non agnorum, vitulorum, pul 
lcrum, equorum ſecundum eorum valorem, & 
omnium proventuum rerum aliarum de cater 
ſatisfaciamt competenter Eccleſiis quibus tener 
tur, nullis expenſis ratione preſtationis det- 
marum deduttts, f-0 retentis, niſi rantum de pre- 
fhatione decimarum, & negotiationum ; b, 

fi monitionibus ſuis parere contempſerint, } - 


Y- enſionis, excommunicationis , & interdili 
en 


tentias eos ad preſtationem decimarum bu- 
Juſmodi compellant. 
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An Apendir, 241 

This Canon being a Provincial Canon of 
this Nation, and by conſequence in force ſo 
far, as it is not croſtby the Common Law, 
Statute Law or Cuſtom of the place. I thought 
fit to inſert, though almoſt all the particulars 
therein are ſpoken to in their proper places, | 
fave that I have not met with d:cima wiva- V0 Fivarie- 
riorwnms in any other Canon which the Gloſs 
ſays, is loca in quibus piſces paſcuntur & im- 
pinguuntur, and ſometime it is taken * pro loco * Sir Henry 
uby fere includuntur , with which Sir Robert + gy —arng 
Stapletons Journal partly agrees ; but what j-- I. 
Tythes are to be paid for Vivaries, neither the 
Canon nor Gloſs tells us, and I as little can 
give you an account what 'Tythes are due for 
Curtilage. Theneſit agrorum Mr, Lindwood tells 
us, is Arborum creſcentium circa agros pro clau- 
ſur eorum , which by the Common Law of 
England are to pay no 'Tythe ; for the reſt I 
a to the proper Chapters, 
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Here follows a Catalogue of the ſeveral Monaſteries, that 
ypon the general Survey taken in the 26th Year of H. 8. were returned 
tobe of the Annual value of 200 /. per ann. and upwards within Eng- 
land and Wales, and by conſequence giflolved by the Statute of 31 H,8. 
and by rhat means are capable of being diſcharged of the payment of 
Tythes; with the date of their Foundations, as near as I can compute, 
with what Orders they were of; In which obſerve, that 4. ſtands for 
Avbey,P.tor Priory, B-n. tor Beneditins, Ciſt. for Ciſtertians, Pram. tor 
Premonſtratenſes, Car. for Carthuſians, C.S.A. for Canons of St. Auſtin, 
F.for Founded, T.tor Tempore ; ang in the valuations I have rejecicd all 
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Bedford. 

Newnham P.C.SA.TH. 1. 0203 F 11 
Elmeitow A.Ben.F.T.W.Conqueſt. 0284 12 11 
Warden A.C:it.F.4.Steph. 1 135. 0389 16 6 

Chickſand P. White C. Gibertines F.T. 

W.Ruf. ones 2 © 
Dunſtable A.C.SAF.TH. x. 0344 13 } 
[Pochurn A.Cilt.F.T Johannis Regis 0391 18 2 

Bucks. 
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Miſſenden A.Ben.F.1293. O261 14 6 
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St.Germans A.C.S.A.F.T.Ethelſtani Regis. 02 3 


Cumbr. | 


Carliſle P.C.S.A.F.T.W.Ruf. 
Holmcoltrum A.Cifſt.F.1 15. 
| Derhb. 
Darley A.C.S.A.F.T.H. 2. | 
Dewon. 
Ford A.Ciſt.F.1 13 3. 
Newham A.Ciſt.F. circa 1246. 
Dinkeſwel A Ciſt. F.1201. 
Hertland A.C.S.A.F.T.H.2. 
Torre A.Prem.F.T.R. r. 
Buckfaft A.Cilt. F.T.H.2. 
Plimpton A.Cift.F.T\.E 1. 
Taveſtock A.Ben.F. 961. 
Exon P.Cluna F.T.H.r. 
Dorcet. 
Abbotsbury Ben.F.circa 1016. 
Middleton A.Ben.F.per R.Ethelſtan 
Tarrent A.Cilt.F.per H.2. 
Shafton A.Ben.F.94.1. 
Cerne A.Ben.F.T.R.Edgari 
Sherborue A.Ben.F.circa 370. 
Dunelm. 
St.Cutbbert A.Ben.F.circa $2.4. 
Tinmouth P.Ben.F. 
Eſſex. 


Berking A.Ben.F.680. 


Strat4ford Langthorne A.Ciſt.F.1 1 35. 
Waltham A.C.S.A.F. circa 1060. 
Walden A.BenF.1 136. 
St.Orwith A.C.S.AF. 1129, 
Colchefter A.C.S.A.T.H. 1. 
Glouc. 
Briſtol A.CSA.F.circa T.H.1, 
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Hayles A.Ciſt.F.12.46. 

Winchcomb,A.Ben.F.7587. 

Tewesbury A.Ben.F:7 15. 

Cirenceſter A.C.S.A.F.T.H.r. 

Kingſwood A.Ciſt.F. 1 1 39. 

Glouceſter A.Ben.F.680. 

Lanthony P.juxta Glouc.C.SA.F. 1 136. 
Hants. 

St.Swithins Winton A.Ben.F. 6 34. 

Hyde Abb.Ben.F,per Regem Eltred. 

Wherwel A.Bcn.F. T.Edgari Reg. 

Romſey moniales Ben.F.g07. 

Twinbam P.C.S.A.F.ante 1042. 

Bello Icco A.Ciſt.F. 1204. 

Southwick P.C.SA.F.T.H.r. 

Tichfield A.P1zm.F.T.H. 3. 


Hertford. 
Sr Alia ns A.Ben.F.755. 
” Hunts. 


St. Nets A.Ben. F. circa T.H.-1. 
Ramſey A.Ben.F.969. 
Kaonc. 


St. Auftins prope Cant. A.Ben.F.605. 
Ledis P.C.S.A.F.11 19. 


Feverſham A.Clun.F.1 14.7. per R.Steph. 


Boxley A.Cift.F.1 14.4. 

Roffen A.Ben.F.600. 

Malling A.Ben.per Regem Edm. 

Dertford A.C.S. A.F.49 E.3.per ipſR. 
Lac. 


Whalley A.CiR,F. 1172. 


Leic. 
Leiceftr.A.C.S.A.F.1143. 
Croxden A.Premc.circa T.R.1,Reg, 
'Lannda A.C.S.AF.T.W.Rut, 
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Lincoln. 


Lincoln. + 
Lincoln $t.Cath.P.Gilbert F.T.H.2. 
Kirkſteed A.Ciſt.F.1 1 39. 
Reveſly A.Ciſt.F.1 142. 
Thornton A.C.S.AF.1139. 
Bardney A.Ben.F.7 12. 
Croyland A.Ben.T.Reg.Ethelred 7 16. 
Spalding A.Ben.F.1 052. 
Sempringham A.Gilb.t. 114.8. 14. Steph. 
Epworth moniale Carthuſ. 1 o R.2.fundar. 
London and Midd. 
St.Foby Feruſal.P.F.T.H.1.1 100. 
St. Barthol.Smithfield C.S.A.F. 1 10%. 
St. Mary Biſhopſgate Pr.F.1187.9 R.1. 
Clerkemwel P.Ben.F. T.Reg.Steph. 
London Minors Ben.T.F.E. 1. 
Weſtminiter A.Ben.F.T.Edgari 
Sion A.C.S.A.F.per Reg.H.s. 
London domus Cart.fundat.T.E.3.Reg. 
S.Clare extra Algate monial.F. 12.92. 
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Northfol. 
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Walſingbam A.C.S.A.F.circa T.Step.R. 
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Nott. 
Lenton P.Clun.fund. TH. 1. 
Thugarton P.C.SA.F.T.H. 1. 
Welbeck A.C.S.A.F.T.Reg.Steph. 
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Wigmore A.C.S.A.F.1 172. per Specd, 

Wenlock P.ClunF.1 18 1.vel antea, 

Salop A.CS.A.F. 108 1.per Speed, 

Hales Owen A.Prem.fund,T.R.Joh. 
Somerſet. 

Glaſſenbury A.Ben.circa 390F. 

Bruton A.C.SA.F.T.Conquelt, 

Henton P.Carth.F.T.H.3. 

Wi:ham P.Cart.F.per H.2. 

Tannton P.C.SA.TH.1. 

Bathos A.Ben.F.TH.2. : 
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Buckland P.CUt,F.T.E. 1. 
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| Staff. 
De la cres A.Ciſt.F.1 153. 


Burton ſup.Trent.A.Ben.t.T.Eadredi R. 


Croxden A.Ciſt.cont.Fundar. 
Suffolk. 
E.Edmundi Bury A.Ben.F. 1020. 
Butley A.CS.A.F.1 171. 
Sibetow A.Ciſt.F.11 5 0. 
Ixworth P.CS.A.F.T.Conq, 
Surrey. 
Merton P.C.S.A.F.1121.T.H.1. 
Shene P.Carth.F.1 4.14. 
Chertſey A.Ben.F.666. 
Newark P. 
S. Maries Overſ. A.C.S.AF.7 H.t. 
Bermundeſey A.CS.A.F.7 H.1. 
Warw. 
Combe A.Ciſt.F.T.Steph.R. 
Kenelworth A.C.S.A.F.T.H.r. 
Merival ACiſt.F.11 48. 
Nuneaton monial Ben.F.T.H.2. 
Wilts. 
Malmesbury A.Ben F.circa 670. 
Braden#tock P.CS.A.F.T.Conq. 
Edington P.CS.A.F.1 352%. 
Ambresbury A.Ben.F.1177. 
Wiltoz A.Ben.F.T.Ethelwolpi R. 
Fareley a Cell ro Lewes per Speed F, 
1125. Clun. 
Lacock A.C.SA.F. 12.32 perSpeed, 
Wigorn. 
Malverne A. Ben.F. 1082. 
Eveſham A.Ben. T.Oftz. 
Perſpore A.Cift.F.11 38. 
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Eborum. 


{ 
The Catalogue of 4 Bl 
Eborum. L. 
St.Mary Eborum A.Ben.F2 W.Ruf. 1550 
Selby A.Ben.F.T.Conq. 0729 
Kirkſtal A.Cift.F.1 14.7. 0329 
De rupe A.Ciſt.F.1 14.7. \ 02.2.4. 
Monks Burton A.Clun.F.circa i 186. -2039 
Noſtell A.C.S.A.F.T.H. 1. "0492 
Pomfrait rs A 2337 
Gisborne A.CS.A.F. T.Steph.Reg. 0628 
Whitby A.Ben.F.T.Conq. 04.37 
Montegratie A.Carth.F.circa 1 396. 0323 
Newburge P.C.SA.F.1145. 3067 
Belland A.Cift.F. 1 1 34. 0238 
Kirkham A.CS.AF.T.H.1. 0269 
Melſa A.CiſtF.11 36. 0299 
Brilington C.S.A.F.T.H.r. * 0547 
Walton A.Gilbertines F.T.Steph.Reg. 0360 
Bolton in Craven P.C.S.A.F.TH. 1. OLIL 


Rival A.CEF.1 13%. o278 
Tad A.Cilt. F.T.Steph.Reg. 0234. 
Furnes A.Ciſt.F.1 127. o805 
De Fontibus Ciſt.F. 1 1 32. og98 
Warter P.CS.A.F.T.H. 1. O221 
Rithal per Speed OZFI 
O14 Maulton A.F.T.Steph.R.per Speed 0257 
St. Michael juxta Hull Carth.F.1377. o231 
Wallia. 

Valle de Santa CruceCom. Denbigh, Cilt. 

F.TE. 1. oans 2 © 9 
Strata Florida Cardiganſh. Ciſt.or Clun. 

F.T.Conq. 


Wy =. = 
CS  -- 

” © a0 
\©O » c©ÞP owanmo 0 % 


w AA Ono nory we rw pv 
— 


ww oi ono cocomwmnr bp 0 Ow 0O 


My 


— 


1225 6 Oo 


Gloria Deo Patri, Deo Filio & Deo Spir1- 
cul Sanfto. Amen. 
THE 


TABLE. 


k Cceptance of Rent,where it ſhall affirm a Leaſe,109. 


Acceptance of Rent by a Parſon, Vicar, or Prebend 

will not affirm the Leaſe of hs Predeceſſor, 110. 
Where a Parſon ſhall be bound by the acceptance of Fe- 
alty,111. By @ Biſhop upon a Leaſe for Lives of Tythes, 
ibid. A Leaſe for years of Tythes how it ſhall operate, 


'- ibid, | 

Admiſſion, In what manner to be made, 6. Not to bf'Gone ] 
baſtilyib.& 50. The danger thereof, * FO 
Aftermaths, Where Tythes are due for them, 190 l 
Agiſtment, vide Herbage. | 
Alteragium,quid, 178 


Annates, vide Firſt-fruits. 

Archdeacons, Their original and growth, 231, &c. Oculi 
Epiſcopi & quare,z35. Vide plus de cis in Procurations. 

Arms and Enſigns of Honour in Churches,vide Churches. 

Arreſts in Churches or Church-yards, vide Churches. 

Aſſeſſments for the Repair of Churches, vide in Church. 


B 


Arren Lands, Which ſhall be free from the payment of 
Tythe Corn and Hay, 264. 
Bees, What Tythes are due for them, 2.8 


Biſhop, 


The Table. 

Biſhep, Wat time he hath to examine a Clerk, 6. Admits a 
Eterk before the Church becomes litigions, t 1. - He 3s not 
bound by a Verdif# in a Jure Patronatus; 14. An Aion 
of The Caſe lies againſt hint if he admit the contrar 
Clerk,ibid. Coparceners preſent ſeverally, which Clerk he 
mnſt admit,16. If Foynt-Tenants,or Tenants in Common 
preſent ſeverallygvbat's to be donegib. though the Church 
be litigions he may admit either Clerk at his peril, 13. 
What Office he may grant,and for what Term, 1 08 What 
Retorn hemay make upon a Duplex Querela, 13. He may 
grant Copyhold in Fee,108.Vide in Church-Dil apidations, 
Non-reſ{idence.&*c. 


Burying and Burying places, vide in Churches. 
C 


Gor 1x againſ} Common Law, Cuftoms or Prevog ative 
C/ are vod, 38, 245. Which Provincial Canons ave in 
orce, | 24.6 
Catves, Wool, Lambs, Pigs Milk, how the Tythes thereof are 
70 be paid, and the Canon for the payment thereof, 201. 
How the Tythes of Milk and Cheeſe ave to be paidg2.04. 
Sheep not kept 30 days ſhall pay no Tythe, 2>5- When 
Calves, Lambs,@c. are to be paid, 2:6. How to be paid 
where ſeveral mens Sheep are depaſtured together gb. How 
where they depaſture in a Ground whereof the Pariſh is 
not known,207. How Wool, Locks, Beltings, Neckings, and 
the Wool of Sheep that die of the Rot is to be paid, ib. 
Cathedraicum, quid, and how it became due, 136. Not the 
ſame with Synodals, 232 
Caveats, and the uſe and force of them, 13 
Chancels, by whom to be repaired, and how to compel the 
repair of them, | bt F: 37338 
Capella unde dicitur & quid;1 53. The ſeveral kinds thereof, 
1b. Free Chappels quid, ib. alk, given t0 the Ring, 154- 
Who may make @ Free Chappe!, ib. Parechial _—_ 
6 5; What, 
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what,ib. How to be repaired, and by whom the Cure is to 
performed, ibid. The Rector of the Mether-Church ſhall 
have the Offerings made at Chappels, 156. How it may 
become a Church, ib. Who ſhall repair Chappels annext to 
Mother-Churches, ib. Private Chappels quid, ib. ought to 
be conſecrated, I57 
Charges; To what Charges Parſons and Vicars, &c. are 
chargeable, 227 
Churches, Undedicuntur, 133. The ſeveral acceptations of 


the word in the Scripture,1 34. The manner of Founding » 


them, ib. Who may build a Church, ib. Where a Church 
muſt be re-conſecrated,1 75. The ſeveral parts whereof a 
Church is compoſed,ib. In whom the Freehold of the Church 
z5,1b. Who is to repair Churches, ib. How they were an- 
ciently repaired, 136. How the money is to be vaiſed for 
the repair of Churches,ib. In what manner aTax 1s to be 
made,&c.ib. How to be recovered, ib. What to be done if 
the Pariſhioners ill not make a Levy for the repairs of 
the Church, 138. How to be relieved againſt unequal 
Aſſeſſments, ib. The Landlord 1s not aſſeſſable tewards 
the repair of the Church in reſpeit of his Rent, ib. The 
Parſon is taxed in reſpect of the Land he holds, ib. The 
prejudice by omiſſion of any Landholder in a Taxtowards 
the repair of the Church,14,0. The Parſon and Vicar are 
free p 7a Lewvies towards repair of the Church, ib. And 
\ fo may the Founder be by Preſcripticn, ib. Whether the 
Inhabitants within a Chappelry may preſcribe generally to 
be free from Levies to the repair of the Mother-Church,ib. 
Churches united,by whom to be repaired,14.1. Seats in the 
Churches,by whom built, and how to be repaired, 14.2. In 
what manner to be built, ib. Who may build Sears in a 
Church,14.3. Who ſhall have the materials of Seats pul- 
led up, ibÞ What Authority the Parſon has concerning 
Seats, and who may diſpoſe thereof, ib. Where they may 
be claimed by 4 — Hes One may preſcribe for a 
burying place, 14.5. Who might ancient'y, ana who may 
new 
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now be buried in the Church, ibid, Nothing to be paid for 
burying in the Church-yard, ib. But in the Church and 
Chancel,14.6. Where one of common right may be bu- 
ried, ib. Anciently not in Cities, ib. Who may ſet up 
Tombs in a Clare, ib What remedy if broken,ib. Who 
may not be buried in Church or Church-yar 4,1 4.7. Grave» 
ſtones, Winding-ſheets, Penants, Arms, &c. In whom the 
property is, ib. In whom the property of the Bells and 
other Ornaments of the Church aregbid, Who ſhall have 
an Attion of Treſpaſs for the taking them away , ib. 
Hew the property of Goods may be changed by the 
off ering of them 10 a Saint, ib. Goods may 67 yes to 
the Church, and how,14.8. What reverence is due to the 
Churches and Church-yards, ib. San&uaries what , and 
when taken away, ib. Courts, Fairs, Market s,&c.Not to 
be kept in Church or Church-yard,1 4.9. The puniſhment for 
fiehting or brawling in Church or Church-yard, ib. The 
puniſhment for ſtriking or drawing aWeapon there, 150, 
De ſon. aſſault Demeſne is no plea to a Battery begun 
there, ib. The puniſhment for making Arreſts in the 
Church cr Fe; naw." The ſeveral Officers that were 
in the time of Popery,ib. - Churchwardens and their Du- 
ries, 151. By whom to be choſen, 152. Of Side-men 
and their Office, ib. Sextons and Clerks, and their Office, 
ib. How they ſhall be elefted, ib. The Pariſhioners may 


chooſe him by Cuft om, 153 
Clergy taken away in Sacriledge, I50 
Concubines allowed Priefts, and in what manner, 117. 

Vide Incontinence and Marriage of Prie#ts, id. 


Confirmation of Biſhops Leaſes, in what caſes neceſſary, 97. 
How, where there is two Chaptters,ib. A Leaſe confirmed 
before the Sealing,98. Afier the death of the Biſhop, id. 
Makes ſeveral concurrent Leaſes, and the later is firſt 
confirmed,g9. Grant to the King confirmed before In- 
rolment,ib. Who is to confirm Leaſes where 'tis neceſſary, 


ib. The Parſons Leaſes confirmed by the Biſhop, who is 


Patron 
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Patron alone, ib. A Parſon makes a Leaſe before he it 
Indufted, which is confirmed , yet woid, ibid. A Leaſe 
may be confirmed for part of the Land or Term, 100, 
A Parſon makes a Leaſe which is confirmed, and after be 
is deprived,ib. The Biſhop and Husband of the Patroneſs 
confirms, quid operatur, 100. The Biſhop and the Patron 
being Tenant in Tail confirms and dies, quid operatur, ib. 
Patron uſurper confirms, ib. Patron grants the next A- 
<voidance, and then confirms the Leaſe of the Parſon, ib. 
A Parſon Leaſes to bis Patron, which is confirmed by the 
Biſhop , and then aſſigned over by the Patron , ibid, 
The Biſhop Patron lo withent the Dean and Cha 

ter, quid operatur, 101. A Parſon made a Leaſe before 
the Statute of 13 El. which was confirmed after , ibid. 
A Prebendary Leaſes , and recites that it is done by the 
Biſhops conſemt who is is a Witneſs to itib. Leſſee grants 
a Rentcharge, which is confirmed, 109. Parſon Leaſes, 
the Leſſee grants Annuity, and in a Writ of Annuity the 
Biſhop and Parroni are prayed in Aid 5 and Verdi and 
Tudgment, quid operatur, ibid. 

Compoſition, vide Real Compoſition. 

Conſecration of Churches, by whom to be done, 1234. And 
when to be Re-conſecrated, ibid. Vide in Churches arid 
Chappel-. 

Copy-hold, if it Eſcheat to the Parſon and Lord, he may 
grant it in Fee, 109 

Conveyances, By what Conveyances Tythes may be pals 

20% 

Corn, The Tythes thereof how to be paid, 189. Of Rakings, 
Igo. Of Green-corn cut for Beaſts of the Plow or Pail, 

| IQqT 

Cuſtom, Of what force in Tything, 214,217. Cuftom De 
non decimando where good,216. To pay Tythes of things 
wat Tithable, | ib, 


Aa- Difference 
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D 


Ifference between it and Preſcription, 215. How far 
D the Canoniſts allow of Cuftom,2.17. Cuſtom to paydleſs 
than the true value of the Tythes,2.05. Cuſtoms confirmed 
by At of Parliament, 218,219 
Deprivation and Depoſition what,80. In what Courts it may 
be done,81. For Waſte or Dilapidatien,8 3.For Simony,80. 
/ For Non-conformity,83. For not reading Common-Prapyer 
within two months after Induftion,$2. To maintain any 
Dodrine repurnant to the Thirty Nine Articles, ib. For 
Crimes Eccleſiaſtical and Civil, ib. For diſobedience to the 
Ordinary, 82. For taking a ſecond Living, 83. For a 
Prieſt zo marry was Cauſe,ib. Deprivation Ipſo facto 
quid,ib. For being a Common Drunkard,81. For not uſing 
the Common-Prayer, and not adminiſtring the Sacraments 
according to it, $2. Miſcreants,Infidels, Heretisks, &c. are 
deprivable,ib. Slaves Villains,and Illiterate perſons, ibid. 
Debt upon the Statute of 2. E. 6. by and againſt whom it 
lies,326. The form of the Declaration, 32.8. What Plea 
lies in it,3 30. What Evidence is neceſſary for Plaintiff, 
and Defendant, ib. Verditt and Fudgment 1s good there- 

in, 2 
Dignities EccleſiaFtical quid, 48 
Dilapidations,quid, 7 3. 4A Canon againſt them, 74. What 
remedy againit them, 75. Cauſe of Deprivation, 96. A 
Prohibition lies againſt a Biſhop, and to prohibit waſte, ib. 
Lin Ht of Parliament to avoid fraudulent Conveyances 
made to defeat, the remedy,78. An Attion upon the Caſe 
lies at Common Law, ib. How the Damages recovered 
may be diſpoſedof,ib. The Trees in Church-yards not to be 
cut but in-ſþecial caſes, 79 
Denative quid,I67. A Pariſh Church may be a Donative, 
164. Heow it may become preſentative,ib. Who may be 

Founder of a Donative, ib. A Quare impedit lies of 4 
Dinaiive, 
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Donative,ibid. Within what Statute it 1, ib. 
Duplex Querela, 1» what Caſes it lies, and what return is 
good upon it,l 3. Within what time te be ſued, I 4 


E 
oo has Furiſdiftion of Tythes, |. 236 
Excommunication Ipſo facto, whether without Sen- 


Fence. 
F 


Fr not to be taken by Spiritual perſons, but in parti- 
cular Caſes, 111. A Parſon may not Farm anothers 
Parſonage, 112. May not keep a Tan-houſe or Brew- 


bouſe, ib 
Fere naturz, No Tythes due for Birds or Beaſts ferx na- 
turz, 20 


Fees ; What Fees are due by the Canon Fa Inſtitution and 
Induftion, 53. What danger a Clerk incurs that pays 
greater Fees than are due by Cuftom,52. No Fees are due 


or can be due for Orders, 544 
Firſt-fruits quid, 224. Why Vicarages are higher charged 
than Parſonages,227. The Antiquity of them, 64, 


Fiſh, Vide Fere nature. 
Fowls Domeſtick ; What Tythes ſhall be paid of them, 2.13 
Fowling, vide Hawking. 
Fruits, vide Seeds. 
G 


(a pore fees vide in Church. 
H 
H7 Y; How to be paid,190. In Orchards,ib, Graſs cut 
in Meadows for the Beaſts of the Plow and Pail,1g1. 


Of Head-lands,Balks,&c. ' 190 
Aaz Herbags 


The Table. 
Herbage, The Canon for it,198. Who (hall pay it, ib. Not 
for Saddle Horſes, 199. = for Beaſts of the Plow'or 
Pail,198. Nor for Beaſts Ferz Naturz,199. What ſhall 


be done where a Ground is eaten with mixt Caitel, 200. 


For what Cattel Herbage is due, ibid, 
Honey, vide Bees. 
Hunting, Hawking, Fiſhing and Fowling, What Tythe is due 
thereof, . 212 


Neontinence, How puniſhable in the Clergy, 118,&c. Vide 

K Concubines, 

Indicavit lay at the Common Law, And in what Caſes, 3%, 
For a Sixth part, ibid. In what Caſes it lies at this day, 
323. Net '/till after Libel, ib. The form of the Writ not 
altcred, ib. It lies of Offerings,ib. By whom, 324. The 
manner of proceeding in it,318. When the matter ſhall be 
remitted to the Spiritual Court, 22.3. The form of the 
Writ, ib. This Writ lies of a Vicarage, Parſonage, Pre- 

+ - bend,&cc. ibid. Who ſball have it, ib. 

Induttion, How to be made, 6. Who may make it ib. What 
is to be done after it, 7 

TaFtitution, In what manner to be made,6. It may be done 
out of the Dioceſs,ib. the virtue of it, 6,7 

Jure Patronatus, 1n what Caſes it 3s neceſſary, 0. Whether 
the Biſhop be bound to ſue at his own peril, 11. It may 
be ſued though the Church be not litigious, ib. The man- 
ncr of proceeding therein,1 4. The points inquirable in ity 
I5. How the Verdict is to be taken in it, 16, Quid ope- 
ratur by the Verdi&,ibid. If the Fury refuſe to give their 
werditt,quid fieri, 16. Who may hold it,17. The Biſhop 
himſelf may, 17. If the Commiſſioners negle their 
Duties,quid fieri,ib. The Verdict in it is not obligatory, ib. 
At whoſe Cotts ut 15 to be ſued, II 

Furiſdiftion, vide Recovery , The Spiritual Court hath J«- 

-2i/diftion in Simony, 52. In matters of Deprivation, 
3 , Depo- 
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Depoſitions and Reſignations, 80. For Mortuaries, 29 1, 
Confirmed by ſeveral Atts of Parliament as to Tythes, 
303. Where the Temporal Courts have Fu iſdiction of 
Tythes,301. And where the Spiritual, ib. Where Tythes 
were anciently determinable, 295 


K' NG, If a Simoniſ# dies poſſeft', the King ſhall not 
\. loſe the Preſentation,4.9. The King may preſent upon 
a Simonaical Contraft, though he cannot be guilty of it, 
59 

L ; 

Ambs, vide Calwes. 

Lapſe incurred to the =—_ and the Patron preſents, 8 
If the {hop may let alitigious Church lapſe, 11. Where 
by the taking of a ſecond Benefice, 20. From what time 
the ſix Months ſhall commence, 79. And how to be ac- 
counted, 7 

Leaſes, What Leaſes may be made by Clergy-men, 85, At 
Common Law, $6. By the Statute of 42 H.8. ib. What 
quality ſuch Leaſes muſt have , 87. They mu#ft be in 
Writing indented,ib. Muſt commence from the making,ib. 

: The old Leaſe muſt expire within a year, ib. There mui 
z0t be a double Leaſegib. What things may be Leaſed, ib. 
91. Net an Advowſon, $5. It muſt be of Lands uſually 
let,ib. The uſual Rent muſt be reſerved. ib. - Muſt net- be 
without Impeachment of Waſt, 89. Parſons and Vicars 
are excepted in the Statute of 32 H. 8. ib. Biſhops are re- 
frrained by 1 Eliz. go. Where ſuch Leaſes ſhall only be 
woidable, ib. The 1 of Eliz. is @ private At, = Con- 
current Leaſes by Biſhops where good, ib. By others, and 
when they may be made, 93. Whois to confirm them, vide 
Confirmation. They cannot be for Lives, nor upon a Life, 
98. In what Caſes Deans, Prehends, &c. are reſtrained 
by 12 Eliz.g2, Parſons and Vicars are reſtrained by it, 
93. Where upm @ concurrent Leaſe the former muſt 

determine within Three years, iv.But not ſo for Biſneps.94. 

Aa} Where 
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There a Parſons Leaſe ſhall be void by Non-reſidence,94- 
Whether it ſhall be void againſt himſelf, 103. Houſes m 
Corporations, how to be Leaſed, 95. Not in Reverſion,ib. 
What Leaſes by Biſheps and Archbiſhops are good, 86. By 
Deans, 1'::hends and Colledges , im what caſes they are 
good,87. Fron: what time to commence,ib. Parſon Leaſes 
and Reſigns,1l 04. Parſon Loſes the Leaſe is confirmed, 
and then he becomes Non-reſident,102. Bonds and Cove- 
nants for future Leaſes,in what Caſes they are void, 1 05, 
And Promiſes,ib. In what manzzr Colledges and Hoſpi- 
tals may Leaſe,106. Where a Leaſe ſhall be good though 
a former be in being, 91. The former Leaſe ſurrendred 
between Sealing of the new Leaſe and Livery of Seiſm, 
ibid. Lands uſually ſet together divided into ſeveral 
Leaſes and Rents apportioned, 885 

Litigiezs;, Where a Church ſhall be ſaid to be Litigions, 10. 
How many ways @ Church may become Litigious , 11. 
Where it may become Litigions by a Jure Patronatus, ib. 
Where after a Jure Patrovatus, ib. The Biſhop may admit 
either Clerk without @ Jure Patronatus at bs peril, 14. 
Vide Jure Patronatus and Lapſe. 

London; How Tythes are to be paid there, 293. How anci- 
ently, ib. The Decree abridged, 294, &c. Caſes put upon 
rhe Decree, 2983 

M 


Mg of Prieſts forbid by ſeveral Canons, 114. 


Proſecuted,by whom and how, 115. John de Crema 
that proſecuted this matter taken in Bed with a Wench, 
ib. How forbid by the Apoſtles Canons,11 4. Made Felony 
to uſe their own Wrues, or to keep then company, 118, 
After this was mitigated, 119. To affirm a Frieſt might 
Marry made Herefie and Treaſon, tv. All Law agamit 
their Marriage repealed, and their Chi/dren legtimmed, 
119,120. That Ad repealed, and at laſt reurved, 120 

Maſt gvide Seed. E0 | 
ED Milk 
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Milk, vide Calves. | 

Milnes ; Whether any Tythes are due from them, and of 
what kind, 210 

Modus decimandi, vide Preſcription. 

Monaſtery Lands , In what cajes freed from Tythes, 271. 
How many ways they may be di/charged, 276,@c. What 
Orc'ers were freed from the payment of Tythes, 2.72. In 
wh.it caſes the leſſer Abbeys may be jre*,276.Nut of Lands 
purchaſed after 1215. 277. By Real Compoſicion, 265. 
By Bulls, 72. By perpetual unity, 278. What ſhall be 
ſaid a perpetual Unity,and the qualities of itib. Whether 
Lands that came to the Crown after 21 HS. can be mom 

290 

Mortuaries quid, and where due, 289. They are only by 
Cuttom,2g1. Mortuaries by Biſhops ts the King,quid,292. 
Their ſeveral appellations, ib. In Cheſter of a Prie#t, ib. 
The Statute fer payment of them, 290. Provincial Ca- | 
non for them, 289; : 

N 4 


E admittas, 1» what caſes it lies, 13 
Notice of Reſignation,&c. where requiſite, and how 


to be pruen, 9 
Ordinary, vide Biſhop. | 
Ornaments of the Church, vide Charch. | 

P 


Or of England refrained the Popes power, 2.1 
Pardon of Simony the effett of it, 50 
Parſon, Who may be ſo, 1,&c. He muſt be a Prieſt in Epi/- 
copal Orders,55. He muſt ſubſcribe before the Biſhop the 
Ingagement, and have a Certificate of it, ib. He muſt 
read the 39 Articles, and how, 56. He muſt declare his 
aſſent thereunto, and in what manner, ib. The danger if 
be fail in any Circumſtances, 57. Thoſe things muſt be 
Aa4 repeated 
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repeated upon taking a new Living, iv. Good advice tq 
them,58. Of what Age a Parſon muſt be 55, 60. Who 
may be Parſon of a Living of 30 |. per ann. im the Kings 
Books,Go. He muſt be conformable, 61. When, and bow 
oft he muft uſe the Common Prayer, 61. Before every 
Leture,ib. The penalty for uſing other forms,62. He muſt 
wot maintain any Dottrine agam#t the 39 Articles, 63. 
What he muſt do before and after Inſtuation and In- 
duttion, * - ; | | 61 
Parſonage or Reftory what , 158. Whereof it conſiſts, ib. 
Pentecoſt als, Quid & wr-dedir, * 
Permutation, quid, 167. The form of a Conditional Refig- 
nation upon @ Permutation, ib. The Proteſt ation, 168. If 
ether Incumbent ' upon a Permutation be put out he may 


repair to bis own Lrving again, 169 
Perſonal Tythes,quid, and m what places due, 252 
Pigs, vide Calves. © '*” | 


Pluralities,quid,17, Canons againſt them,1S. The mi/chiefs 
that attend them, ib. The acceptance of a ſecond Living 
makes the firſt void, 20. As to the Patron without Sen- 
rence declaratory,ib. But nct to lapſe without notice,20,21. 
The Att of Parliament againſt Pluralities,22. Which ſhall 
be ſaid a Living of 8 |. per ann. ibid. That a Parſon nt 
qualified may have a plurality, 23. Who is qualified by 
fſerwice to have a pluralityib. And who by birth,2.4- And 
W120 by dignity, iv. He that takes a Plurality muſt bave 

* @ Tejtimunial, 25. How to proceed in the taking a Plu- 
rality,2H. The jirſt is void by Inſtitution into the ſecond,ib. 
Whitn Chaplains are qualifted , where thereis above the 
number aliuwed by the Statute reta:med, 27,29. The Ma- 
fer dies before the Chaplain is preferred,27. The Miſtreſ 
warres aud becomes a Widew again,iv.” Or marries under 
ber Degree,>8. What Livings and Preferments make a 
Piuraluy, 29. No body can have a double capacity to 
gnaiife, ib, Chaplains retained by the Son in the Fathers 
#2/e r4me are 30 qualified,28. Mater diſch,rzes his Chap 
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lain before he is preferred,ib.One qualified is jnſtituted into 

the ſecond before a Diſpenſation, 29. The King cannos 
diſpence with this Law,ib. Indufted into a ſecond Living 

and does not read the Articles, ib. A Clerk qualified is 

made a Biſhop, his qualification ceaſes,30. Where Union 

I make a Plurality, ib. 4 Vicar made Parſon of the 

| Ll Church, or & converſo,ib. Of another Reftory im the 
fame Church, 31. The ill effetts of taking Di|penſations 
from the Pope, and giving it to the Nobility,32. How many 
qualifications there are m England,ib In Margin,of what 

Livings Pluralities were Originally allowed, tb. In what 

Caſes the Canoniſts allow of Pluralities, 18. None may 

have two Preferments in one Church,19, Reaſons why the 

Nebility ſhould wave this Prerogatizve of qualifying for 

Pluralities, | J2 

Pope,Several Att of Parliament to reſtrain his uſurpations, 
 21.Chargedwith a damnable Cuſtom in the Court of Rome 
zo uſe extortion,ib. Charged with the like by a Council, ib. 
Priefts,Who may be, and at what Age, 61 
Preſcription aud Modus decimandi quid, and why the Eccle- 
ſiaſtical Courts rejet} Cuſtoms and Preſcriptions to the da- 
mage of the Church, 245. How Preſcription and Cuſtom 
differ, 24.6. Confirmed by Parliament, 259. Preſcription 

De modo decimandi, ib. Fuftified by Reaſon, 246. Who 

may preſcribe in Non decimando,2 50. And who im Modo 

decimandi,ib. A Modus to do ro things and one fails,?.5 12. 

For Houſes where good,25 1. Wha: Preſcriptions are good, 

ib.&c. For Woot and Lamb where good,25 4. For Corn,ts5 5. 

For Wood ib. For Calves and Milk, ib. For Eggs, ib. For 

Land in lieu of Tythes,2.56. Fir Headland and Balks jb 

For Bees,2.57. For Herbage,ib. For Fewel,ib. For Parks, 

258. To pay the Vicar for 7 ythes due to the Parſon,z59. 

How a Modus decimandi may be deftroyed, 261.. From 

what time Preſcriptions ſhail commence, 273. How Pre- 

ſcriptions ſhall be proved, a poltzriore, and predlice 
ſmce, | 186 


; Prefen- 
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Preſentation, The form thereof ,4.. How to be proceeded on, 5; 
What time the Patron has to preſent, 9. Where his Clerk 
is refuſed for juſt cauſes, 

Prog eh 6 Hem they may not be compelled to ſas] 
in Temporal Offices,12.0,124- Are not bound to appear at 
the Sheriffs turn,12.3. They are not tobe Arreſted in ſome 
caſes, 122,125, Not to be diſturbed whilſt doing Droge 
Service, 120. Not to pay Toll, 121. Nor Pontape, 
Murage,&c.122. May & in the Eccleſiaſtical Court for 
Batteries on their perſons, 129. The Collettor of Tenths 
may not diffurb them,12.3. Their priviledge in Criminal 
caſes,124. Freed from purveyance,125. Not to be amer- 
ced for their Church Livings,125. No Execution may be 
ſerved on the Goods of the Church, ib. Their Priviledges 
confirmed by ſeveral Afs of Parliament,126. What Pri. 
wviledges they pretend ro by the Canon and Civil Law, ib. 
&c. And what Priviledge they have in ground where 
the Tythes grow, 220 
Procurations quid, where due and how, 230. Not to the 
Arch-Deacon when the Biſhop wiſits,231,233,0@c: How 
many Servants are allowed the Viſitors, ; 235 
Prohibutions, Sur modus decimandi, 313. For freeing Mo- 
naftery Lands, ib. Where the Suit is for the Tythe of 
things not Tuhable, ib. For matter triable at Law, 310. 
Becauſe rhe Spiritual Courts proceed againſs Law and 
Reaſon,ib. Must preſent a Copy of the Libel, 311. In 
what Caſes the Suggeſtion muſt be drawn up, 313. In 
what Caſes a Prohibition is peremptory, 311. How to be 
proſecuted, 312. Where it lies after a Conſultation, 313. 
Where a ſpecial Conſultation ſhall be granted, ib. In what 
Caſes the SuggeFtion is to be proved within ſix Months, 
313. How the fix Months muſt be accounted , 304. 
The benefits and damages Prohibitions introduce, 313. 
How to proſecute and defend Prohibitions, ib. In what 
Caſes it is grantable after Sentence, ib, 
Property; Where the property of @ mans Goods ſhall be taken 
away 
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away by the offering them to a Saint by a Stranger, 148. 
And in what Caſes he may take ſuch Goods agam, ib. 


Q 
(une Incumbravit, Where it lies, 13 
R 


R Eal Compoſition quid,and the effe#s thereof, 268,05. 
Recovery, In, =— Courts Tythes were anciently to be reco- 
wvered,z01./\*.In what Caſes the Spiritual Court hath Fu- 
riſdittion concerning Tythes,zo1. And in what Caſes the 
Temporal Court hath Furiſdittion, 312. Where the Spi- 
ritual Court ' hath not Turiſdiftion, 302. The Spiritual 
Furiſdition confirmed by the ſeveral Atts of Parlia- 
ment, 303, &c. The remedy where the Spiritual Courts 
are not obeyed before Sentence, 307, The remedy for diſ- 
obedience aftcr Sentence,ib, 2 E.6. extends only to Predial 
Tythes,311. Obſervations on the Statute of 27 H.8.307. 
And on the Statute of 32 H. 8. 309. Upon all the Sta- 
rutes,ib. Vide Exchequer, and in Furiſdiction, antea. 
Reſidehce is Jure divino,20. Non-reſidence was not beard in 
the Weſtern Church of 700 years after Chrijt, 63. An 
At of Parkament againſt Non-reſidents,65. The end of 
that Law,66. Who may by that Law be Non-reſident,65. 
A Pluraliſts Maſter dies, he may not be Non-reſident,69. 
How Biſhops may be compelled to Reſidence, ib. Where a 
Parſons Leaſe ſhall be avoided by it, 94, 103, In what 
Caſes he may demiſe and be Non-reſident, 94, 95- The 
penalty for Non-reſidence , and how to be recovered, 55, 
Complamedof in Parliament,64.. The damage the Church 
ſuffers by the Non-reſidents,ib.&c. The King may ſciſe of 
the Temporalties of a Biſh:p for Non-reſidence, 70. The 
form of the Writ of Seiſure, ib. The Epiſtle of Pope Da- 
maſus againſt Biſhops Nen-reſidence, 72 
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Reſignation, To whom to be made, | 165 
It may be to the King,ib. The ſeveral words of a Reſig- 
nation,167. It may be to a publick Notary, or m bis pre- 
ſence, or by proxie,ib. It may be upon Condition, ib. The 
form of it upon a permutation, id. 


S 


S Eats in Churches, vide Churches. 
Scire fac. In what Caſes the right of Tithes was determina 
ble in them,and how taken away, 325 
Seeds, Fruit, Ma#t, Bees, How to be a * _ 2 oy 
Simony quid, 33. Canons againſt it, 34. ittle effect of 
thoſe Ro and the kr . The difference the Ca- 
noniſts make between Simoniacus and Simoniace, 36. An 
Att of Parliament again#t it, ib. The genaliy upon the 
corrupt Patron, 7. Where be ſhall loſe his Preſentation, 36, 
The Clerk not privy, where he ſhall be diſabled, 39. 
What Comtratts ſhall amount to Stmony, 4.2, 4.7. Bonds 
for Reſignation ſhall not,4,3. Examinable m the Spiritual 
Court, 52. Advice againſs Bonds for Reſignation, 4.6. 
Who may take advantage of it,4.g. In giving above the 
due Fees for Inſtitution, 51, For Reſignation upon Ex- 
change,ib. For corrupt giving Orders or Licenſe to Preach, 
52. A Cann —_— this,and what Fees are to be taken, 
53. How the Penalties are to be recovered, ib. Theeffeti 
of a Pardon of Simony, 52. What Contratts are not Si- © 
moniacal, 47. Who are within the Law againſt Simony, 
4.5. Not where the Contratt is not executed, 49. If a 
Simoniſt die in poſſeſſion,the King ſhall not loſe his Preſent- 
ments,ib. There may be Simony and the Patron and Clirk 
both free,5Q. The Eccleſiaſtical Courts have the power to 


examine it, ſaved in the Stat. 52 
Synodals, Quid & ubi, & cui debet, 231, 
Spoliation, Quid & ubi, 216 


Tenths, 


nd 
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Enths, quid, ubi & cui debet, 228. What remedy the 
Saco bas for the Arrears in the time of his Prede- 
ceſſors, ; 229 
Tythes, Qi & quotuplex,176. Majores,quid, 177. Mino- 
res quid,ib. quo jure due, 178. To whom due, 179. The 
Parochial Right when it commenced,180. Who is capable 
of them in pernancy,185. Due to the Redtor prima tacie, 
186. Exrrapareehiel, to whom due, ib. A Parſon, &c. 
may have a Portion in another Pariſh,ib. To whom due in 
particular Caſes,187. To whom due in the Vacation, 188. 
If Parſons and Vicars ſhall pay each to the cather, 188, 
Tythes may belong to a Chappel,ib. Of what things due, 
189. Of what not,213. What Priviledge the Parſon 
has in the Lands where they ariſe, 220 


V 


Tcarages, Of their Indowments before and within me- 
mory,159. How to be expounded, ib. Indowed de Al- 
teragio expounded to extend to ſmall Tythes, 160. De 
minutis decimis, and expounded to Wood, ib. Corn-Lands 
ſowed with Woad, Saffron, &c. ibid. The Vicar ſhall nct 
have Tythes of the Glebe of the Parſon,nec E converſo,ib. 
How the Indowment of Vicarages was. introduced, 161. 
How they may be re-united to the Parſonages, 162%. In 
what Caſes they bught to be inlarged out of the Parſ0- 
age, ib. The Parſon "em free the Vicar from Incum- 
brances, 163. How they may be diſſolved and re-united, 


162,163 
Vifitations and matters concerning them, 24.9 
Voidance, vide Simony, Pluralities,Cc. 
Uſurpation, A Caution to arvcid it, I3 
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| \ y Inding-Sheets, vide in Church. 

Wood; 4 Canon for the payment of Tithe-Wood, 19% 
Complaints againfF it tn Parliament , ibid. Limit: 
tion by the Statute, ibid. Which was a Declaration of 
the Common Law, ib. Que#tioned if an Att, and vin- 
dicatedjib. Sylva czdua quid, 194. What ſhall be ſaid 
great Wood, ib. Of what Wood Tythes ſhall be paid;1lgs. 
Of Nurſeries,ib. Of Toppings, ib. Of Bark, 196. Not 
of Dotards, ib. Where due if great and ſmall Woods be 
mixt,ib. Who (hall pay it the Bayer or Sellerib. Preſcrig- 
tion in non decimando, here it is good, 197, How to be 
paidjib. Where due of Wood that is grub'd, ib, 
Writs Mandatory for the payment thereof. 

Wool and Lambs, How the Tythe thereof is to be paid, 202, 
Where Sheep ſhift Paſture from one Pariſh to another,2.06. 
There ſhall be no Tythes paid im thoſe Pariſhes where they 
are kept le(s than 30 days, 2.05. Vide plus,,nCalves before, 
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'A Liſt of thoſe Reverend Fudges, and other Worthy Perſons 


of the Inner-Temple , that have communicated their 


Learning for the publick benefit of the Profeſſors of the 
Law 


He L. High Chancellor Finch, 
his excellent Table to Sir 
Henry Hobart: Reports. 

Mr. Juſtice Littletow , his excellent 
Tenures. 

Sir Edward Coke Chief Juſtice firſt 
of the C.B. and after of the K. B. 
Thirteen Books of Reports, his 
Four Books of Inſtitutes,his Book 
of Entries, his Copyholder, and 
his Book of Bayls and Mainprize, 
and his Reading upon Fines. 

Sir Edmund Anderſon Chief Juſtice 
of the Common Pleas, Two Vo- 
lumes of Reports. 

Sir John Vaughan, Chief Juftice of 
the C.B. his Arguments. 

Sir Roger Manwood, Chief Baron of 
the Exchequer, the Forreſt Laws. 

Sir George Crook, one of the Judges 
of the B.R. Three large Vo- 
lumes of Reports. 

Serjeant Rolls, Two large Volumes 
of Reportsin Common places. 
Sir John Bridgman, Chief Juſtice of 

Cheſter, his Reports. 

Sir Fohn Davies his Iriſþ Reports , 
and his Learning upon Impotſi- 
tions, and Tunnage and Pound- 
age. 

Mr.Seldtn his Hiſtory of Tythes,his 
Mare Clauſum, and Titles of Ho- 
nour,&c. 


Kelway 2 Bencher, his Reports. 

Mr. Perkins, his excellent Book of 
Law. 

Mr.Trotman's excellent Abridgmene 
of Sir Edw.Coke's Reports. 

Mr.Symon Theloals Digeſt of Writs. 

Mr.Bulſtrodes Three Volumes of Re- 
ports. 

Mr.Weft his Symboleography or Pre- 
fidents, 2 Vol. 

Mr. Brownloes Two Volumes of Re- 
ports,and Two Volumes of Plead- 
ing,and Judicial Writs. 

Mr.Will:iam Stiles, a large Volume 
of Reports, and his Practical Re- 
giſter. 

W.S. Golesburrows Reports. 

T.H. Mr.Plowden's Abridgment. 

Mr.Jobn Clayton, Pleas of Aſſize and 
Topicks. j 

Mr.Moiles Entries, printed in other 
Mens names and diſguiſed. 

Sir Richard Harpurs Reports com 
mon in M.S. but not printed. 

Mr.Reyly's Records of the Tower. 

Mr. Blunts Law Dictionary. 

St.Germans Doftor and Student 7.7, 
Bale ſcrip. illuſtr' Brittanice. 

My Lord Keeper Littletons. Reports 
wrong fathered. 

Sir Simon Degg, The Parſons Coun- 
{{llor, cum Aliz. 


ts, 


A Catalogue of ſuch Fudges and others of Grays-lnn , as 
have publiſhed any Books of Law. 
THe Lord Viſcount Yerulum, his | Sis William Stamfords Pleas of the 


Elements of the Law.&c. 


Crown. 


Sit Anthony Fitzherbert his great | Mr.Juſtice Dalinſox, ſome Reportsin 


Abridgment,his Natura Brevium, 
and Jultice of the Peace. 


the end of Kelway, 
Sir 
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* Sir John Pophams Reports, 
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fu 


Sir Henyy Telverton, 2 Volume of | 


1 


Reports. YT 
Sir Heury Finch his Book of Law. 
Mr. Kitchin his Court Leet and 
Court Baron, 
Mr. Juſtice Jenkins Rerum Judica- 
rum & Pacis conſulto. 
Mr.Sergeant Calis his Readings. 


Mr. Aſhes Tables and Epieicea. 


Mr. Huges Parſons Law , great A- 


' Mr.Billingharſt, 


| beforehe ſaw Grayes-Inn. 


bridgment and Reports. 

Mr.Leonards Three Volumes of Re. 
ports. 

Mr. Merſhes Reports. 

Mr. Wingates Abridgment of the 
Statutes,&c. 

Sir Thomas Hetleys Reports. 


cum alig. 


Mr. John Alens Reports, adjudggd 


th. 


The Names of the Reverend Fudges and others of the Mid- 
dle-Temple , that have been kind to their Profeſſion. 


0g IR Robert Brocks's excellent A- 
bridgment. 


Sir James Dyer's Reports. 

Sir Jolm Dodridge , the Engliſh 
Lawyers diſcourſe of Wales, and 
Compleat Parſon. 

Sit Francs Mores Reports. 

Str Henry Calthrops Copyholder anJ 
Cuſtoms of London. 


Sir Richard Lanes Reports. 
Mr.Edmund Plowden, Two Volumes 


of Reports and Quere's, - 

Mr.Flzetwood's Table to H, 7. 

Mr.Baron Savils Reports. 

Mr. Rich, Crompton's Juſtice of the 
Peace and [uriſdiction of Courts, 

Mr.Shephards Epitome, Juſtice of 
the Peace, Parſons Guide, Touch- 
ſtone of Conveyances &c. 

Mr. Latches Reports. 

Mr. Hakes Book of Law dedicated 
to O.C. 

Sir Jeffery Palmers Reports. 


The Names of the Reverend Judges and others of Lincolns- 
Inn,who have made us partakers of their Labours. 


CIR Henry Hobarts excellent Re- 

i— ports. 

Sir James Leys Reports. 

Sir Matthew Hales hs Epitome of 
Crown Law. 

Mr. Juſtice Raſtals excellent Book of 
Eatries, Abridgment of the Sta- 
tutes,and Terms of the Law. 

Mr.Juftice Owen's Reports, 

Mr.Juſtice Jones Reports. 

Mr.Juſtice Winches Reports. 

M.S.xthams Reports. 

Mr.Daltons Juſtice of the Peace,and 
Sheriffs Office. ' 

Mr.Lamberts Juſtice of Peace, Saxcn | 
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Laws, Archeicn, Office of Conſta- 
ble,and Perambulation of Kent. 
Mr.Noyes Reports falily fathered, ut 
puto, 
Mr. William Pryn's Records of the 
Tower abridged, Writs and Pleas 
- for the Lords, a Supplement to 
my Lord Cokes 4 Tuftitutes,&c. 
Mr Sargeant Bendloes Reports,com- 
mon in M.S. part Printed. 
Mr.Wentwerths Office of Executors. 
Mr.Pou'tous Elaborate ,and Learned 
Abridgment of the Statutes, and 
his Pax Regis & Regni. 
Mr. Juſtice Winches Entries. 
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